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Preface from the Chairperson 


4 


As Canadians living in the last decade of the twentieth century, we 
face unprecedented choices about procreation. Our responses to those 
choices — as individuals and as a society — say much about what we value 
and what our priorities are. Some technologies, such as those for assisted 
reproduction, are unlikely to become a common means of having a family 
— although the number of children born as a result of these techniques is 
greater than the number of infants placed for adoption in Canada. Others, 
such as ultrasound during pregnancy, are already generally accepted, and 
half of all pregnant women aged 35 and over undergo prenatal diagnostic 
procedures. Still other technologies, such as fetal tissue research, have 
little to do with reproduction as such, but may be of benefit to people 
suffering from diseases such as Parkinson’s; they raise important ethical 
issues in the use and handling of reproductive tissues. 

It is clear that opportunities for technological intervention raise issues 
that affect all of society; in addition, access to the technologies depends on 
the existence of public structures and policies to provide them. The values 
and priorities of society, as expressed through its institutions, laws, and 
funding arrangements, will affect individual options and choices. 

As Canadians became more aware of these technologies throughout 
the 1980s, there was a growing awareness that there was an unacceptably 
large gap between the rapid pace of technological change and the policy 
development needed to guide decisions about whether and how to use such 
powerful technologies. There was also a realization of how little reliable 
information was available to make the needed policy decisions. In addition, 
many of the attitudes and assumptions underlying the way in which 
technologies were being developed and made available did not reflect the 
profound changes that have been transforming Canada in recent decades. 
Individual cases were being dealt with in isolation, and often in the absence 
of informed social consensus. At the same time, Canadians were looking 
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more critically at the role of science and technology in their lives in general, 
becoming more aware of their limited capacity to solve society’s problems. 

These concerns came together in the creation of the Royal Commission 
on New Reproductive Technologies. The Commission was established by 
the federal government in October 1989, with a wide-ranging and complex 
mandate. It is important to understand that the Commission was asked to 
consider the technologies’ impact not only on society, but also on specific 
groups in society, particularly women and children. It was asked to 
consider not only the technologies’ scientific and medical aspects, but also 
their ethical, legal, social, economic, and health implications. Its mandate 
was extensive, as it was directed to examine not only current developments 
in the area of new reproductive technologies, but also potential ones; not 
only techniques related to assisted conception, but also those of prenatal 
diagnosis; not only the condition of infertility, but also its causes and 
prevention; not only applications of technology, but also research, 
particularly embryo and fetal tissue research. 

The appointment of a Royal Commission provided an opportunity to 
collect much-needed information, to foster public awareness and public 
debate, and to provide a principled framework for Canadian public policy 
on the use or restriction of these technologies. 

The Commission set three broad goals for its work: to provide 
direction for public policy by making sound, practical, and principled 
recommendations; to leave a legacy of increased knowledge to benefit 
Canadian and international experience with new reproductive technologies; 
and to enhance public awareness and understanding of the issues 
surrounding new reproductive technologies to facilitate public participation 
in determining the future of the technologies and their place in Canadian 
society. 

To fulfil these goals, the Commission held extensive public consulta- 
tions, including private sessions for people with personal experiences of the 
technologies that they did not want to discuss in a public forum, and it 
developed an interdisciplinary research program to ensure that its 
recommendations would be informed by rigorous and wide-ranging 
research. In fact, the Commission published some of that research in 
advance of the Final Report to assist those working in the field of 
reproductive health and new reproductive technologies and to help inform 
the public. 

The results of the research program are presented in these volumes. 
In all, the Commission developed and gathered an enormous body of 
information and analysis on which to base its recommendations, much of 
it available in Canada for the first time. This solid base of research findings 
helped to clarify the issues and produce practical and _ useful 
recommendations based on reliable data about the reality of the situation, 
not on speculation. 

The Commission sought the involvement of the most qualified 
researchers to help develop its research projects. In total, more than 300 
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scholars and academics representing more than 70 disciplines — including 
the social sciences, humanities, medicine, genetics, life sciences, law, 
ethics, philosophy, and theology — at some 21 Canadian universities and 
13 hospitals, clinics, and other institutions were involved in the research 
program. 

The Commission was committed to a research process with high 
standards and a protocol that included internal and external peer review 
for content and methodology, first at the design stage and later at the 
report stage. Authors were asked to respond to these reviews, and the 
process resulted in the achievement of a high standard of work. The 
protocol was completed before the publication of the studies in this series 
of research volumes. Researchers using human subjects were required to 
comply with appropriate ethical review standards. 

These volumes of research studies reflect the Commission’s wide 
mandate. We believe the findings and analysis contained in these volumes 
will be useful for many people, both in this country and elsewhere. 

Along with the other Commissioners, I would like to take this 
opportunity to extend my appreciation and thanks to the researchers and 
external reviewers who have given tremendous amounts of time and 
thought to the Commission. I would also like to acknowledge the entire 
Commission staff for their hard work, dedication, and commitment over the 
life of the Commission. Finally, I would like to thank the more than 40 000 
Canadians who were involved in the many facets of the Commission’s work. 
Their contribution has been invaluable. 
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Patricia Baird, M.D., C.M., FRCPC, F.C.C.M.G. 
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4 


The scope, diversity, and complexity of the legal issues raised by new 
reproductive technologies required that the Royal Commission on New 
Reproductive Technologies undertake studies in a wide range of areas to 
examine the legal implications of the technologies. This volume provides 
an overview of various legal approaches to the entire body of technologies 
in the Commission’s mandate. Volume 4 examines specific legal issues 
related to parenthood. The conclusion that arises from a careful reading 
of these two volumes is that, as a society, we have only begun to deal with 
the many legal questions that must now be considered and the many legal 
implications that will arise as reproductive technology and knowledge 


develop. 
In some cases, the papers in this volume attempt to outline how 
existing law — in particular, the “framework” legislation such as the 


Canadian Charter of Rights and Freedoms, the Quebec Civil Code, and 
international law — applies to the availability and use of new reproductive 
technologies. As they indicate, much work is still required to understand 
the precise nature of the rights and obligations generated by new 
reproductive technologies. This is complicated by the fact that it is not a 
static process; at the same time as the legislation is being analyzed for its 
applications to new reproductive technologies, the legislation itself is 
subject to a process of development and clarification that will have an 
impact on how the technologies are interpreted in light of the law. 

As Sheilah Martin points out, the directive in the Commission's 
mandate to examine the technologies’ legal implications does not mean that 
the law must be accepted as it stands. In some cases, existing law may be 
based upon assumptions that are not valid while in other cases, there may 
be no existing law that applies to the specific situation. Royal 
commissions, she says, are actively engaged in the creation of new legal 
principles. Several of the papers in this volume focus on how this task 
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might be approached, as well as outlining legal principles in areas where 
existing law is not adequate to meet the challenges posed by new 
reproductive technologies. The technologies in the Commission's mandate 
pose challenges to laws about privacy and confidentiality, to appropriate 
legal models for controlling reproductive materials, and for controlling 
commercial aspects of the applications of various technologies. The papers 
in this volume provide useful insights into how we might meet these 
challenges in Canada. 


The Studies 


Martha Jackman begins the volume with an analysis of the laws that 
provide the framework for a consideration of any legal questions in Canada 
— the Constitution Acts, including the Charter. On the surface, it might 
be thought that the Constitution’s division of legislative responsibilities 
means that federal regulation of new reproductive technologies could 
infringe upon provincial jurisdiction. She shows, however, that there are 
very clear and important federal, as well as provincial, dimensions to new 
reproductive technologies. Issues integral to the technologies extend far 
beyond the health care system and have become matters of national 
interest. This means that the federal government has the responsibility 
and constitutional authority to protect the interests of Canadian citizens 
and society by putting in place needed public policies. 

While the Constitution Act, 1867 sets out the respective rights and 
obligations of Parliament and the provincial legislatures, the Charter sets 
out the rights and obligations of individuals. Professor Jackman examines 
whether a right to parenthood is implicit in section 7 or 15 of the Charter, 
and, if so, whether such a guarantee extends to the right to use, or to claim 
state-subsidized access to, new reproductive technologies to achieve 
parenthood. She also examines the permissibility of non-medical barriers 
to access to new reproductive technologies, such as marital status, sexual 
orientation, and social or economic condition. She then goes on to examine 
the potential rights of those providing services, the embryo, the fetus, and 
children born through the use of new reproductive technologies. In her 
discussion of access to the policy-making process, Professor Jackman 
recognizes the centrality of ensuring that women and other under- 
represented groups have a voice. 

Sheilah Martin’s overview of the legal system in Canada demonstrates 
that, within this framework of the Constitution and the Charter, many 
avenues are open with regard to new reproductive technologies. Professor 
Martin points out that law both shapes and is shaped by its social context, 
and that existing law should not be accepted uncritically as achieving a 
just, acceptable, and appropriate balancing of interests. She also warns 
against automatically seeking a solution in the law. New reproductive 
technologies are at once intensely private and publicly important. They 
demand both flexibility to respond to individual cases and consistency and 
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uniformity to apply broad social values equitably. As Professor Martin 
demonstrates, the law is not always the most effective instrument for 
achieving a chosen goal in social policy. She describes how the legal 
aspects of new reproductive technologies are sufficiently challenging that 
the legal system will have to respond in a dynamic and creative manner. 
Possible ways in which such a response could be shaped are set out in 
some of the remaining papers in this volume. 

For instance, as Eugene Oscapella points out in his overview of 
Canadian laws relating to privacy and confidentiality in the medical 
context, there may be gaps in the current laws that protect individuals’ 
privacy. The use of new reproductive technologies poses particular threats 
to individual privacy because the technologies, by their nature, both require 
and generate personal information. Genetic technologies, for example, 
could reveal a broad range of previously unknown and highly personal 
information to practitioners, researchers, and governments, as well as to 
the individuals themselves. Mr. Oscapella outlines how this information 
will require sensitive and careful protection and handling by medical, legal, 
and other relevant authorities. Effective safeguards in handling 
confidential information are needed in view of the potential (described in 
Volume 11) for long-term follow-up of the use of the technologies through 
linking records on exposures and outcomes. The legal challenge is to 
ensure that individuals’ interest in the confidentiality of their medical 
records is balanced against their interest in ensuring that any medical 
procedure is both effective and safe. As Mr. Oscapella demonstrates, the 
need for privacy and the need to conduct research both generate legal 
issues that must be addressed by the legal system, in a way that to date 
has not been done. 

Other legal issues arise from the relatively new ability to store human 
sperm, zygotes, and embryos outside the human body for extended periods 
of time. Morris Litman and Gerald Robertson analyze these issues and 
consider the implications of applying the property law model to reproductive 
materials. Their conclusion is that property law contains sufficient 
flexibility to accommodate the policy concerns that exist in this area, but 
that it may be more appropriate to treat an embryo as unique in itself — 
“sui generis” — than as a traditional form of property. This conclusion 
underscores Sheilah Martin’s point that choosing a legal regime to respond 
to the issues raised by new reproductive technologies must be done with 
care. 

Katherine Cherniawsky and Peter Lown move from physical property 
to intellectual property in their consideration of potential ways of 
guaranteeing commercial protection of the products and processes 
developed as a result of research into or diagnosis or treatment of various 
conditions. Conclusions about the parameters and form of intellectual 
property protection in the field of new reproductive technologies take on 
added complexity because of the tension between the use of human 
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reproductive material in these products or processes and the important 
ethical principle of the non-commercialization of reproduction. 

The debate about how the principle of non-commercialization should 
apply is at the heart of the study by Melody Martin and colleagues on the 
limits of freedom of contract in relation to new reproductive technologies. 
The four authors have examined what role, if any, commercial exchange 
arrangements should play in new reproductive technologies, particularly 
given the complex moral and legal issues involved. Based on the unique 
moral nature of reproductive materials and services, the authors conclude 
that there is a limited role for commercialization — “constrained 
commodification” — as a means of offsetting other barriers. They give the 
examples of facilitating the supplying of reproductive materials for altruistic 
reasons where financial circumstances would otherwise make this 
impossible and of ensuring that access to reproductive materials or services 
is not solely a function of willingness or ability to pay. Their conclusions 
again underscore the importance of careful choice of legal response; in this 
case, they take the position that an unqualified prohibition of all 
commercial activity would have an inhibiting effect on otherwise legitimate 
activities in the area of new reproductive technologies and that a middle 
ground must be found. 

Jean Goulet examines primarily from the perspective of the Quebec 
Civil Code the issue of how legislatures have used the law to preserve social 
and cultural values and principles relating to the human body. Quebec 
civil law makes a distinction between things and non-things, and the 
human body, as a non-thing, cannot be seen to be subject to a right of 
ownership. Since it is sacred, the human body cannot be the subject of a 
commercial transaction. The designation of the human body as a non- 
thing, Professor Goulet concludes, means that the human body, or its 
parts, should not be intentionally sold because societal values must first 
be taken into consideration and would preclude it — again coming back to 
Sheilah Martin’s firm placement of the legal system in a social context. 

Monique Ouellette continues Professor Goulet’s review of Quebec’s 
Civil Code, paying particular attention to amendments to the Code that 
contain provisions relating to filiation in the context of assisted 
insemination, and that render procreation and gestation agreements (or 
preconception arrangements) null. She contends that these amendments 
represent an equitable social balance, and, as such, provide a model that 
may be useful for other provinces seeking to bring their family law up-to- 
date with current developments in new reproductive technologies. 
Professor Ouellette examines other provisions of the Civil Code, particularly 
the legal principles of contract law, as they relate to new reproductive 
technologies. As Professor Goulet points out, there is a tendency for the 
common law system of the majority of Canada’s provinces to prevail, 
leaving the civil law in “the suffocating darkness that envelops the 
antechamber of oblivion.” The studies by Professor Goulet and Professor 
Ouellette clarify how Quebec civil law deals with many of the difficult issues 
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surrounding new reproductive technologies. In doing so, they provide 
potential insights and guidance for other provinces where the common-law 
system prevails. 

Finally, Rebecca Cook moves beyond Canada’s borders to examine how 
the major international covenants and conventions to which Canada is a 
signatory may have an impact on the legal issues generated by new 
reproductive technologies. Professor Cook identifies many substantive 
rights set out in the International Covenant on Civil and Political Rights, 
the International Covenant on Economic, Social, and Cultural Rights, and 
the Convention on the Elimination of All Forms of Discrimination Against 
Women, including the right to life, the right to liberty and security of the 
person, the right to marry and found a family, the right to reproductive 
health and health care, and the right to the benefits of scientific progress. 
As Professor Cook points out, the interpretation of these differs in different 
countries. She also demonstrates how these rights are constrained in view 
of competing social concerns and realities. Canadian legislatures that 
ignore these rights may, however, be subject to the considerable political 
sanction flowing from decisions of international tribunals and from the 
obligation to report to international committees on compliance with the 
principles contained in these agreements. This international law dimension 
is of relevance to all those who believe that Canada has an important role 
to play as a leader in setting international standards for the development 
and use of new reproductive technologies. 


Conclusion 


At this early stage in the legislative history of new reproductive 
technologies, legal response to the technologies cannot be definitive. It is 
important to work toward increasing public and political awareness of the 
potential problems associated with the research, development, and 
application of new reproductive technologies and ensuring that the law 
responds in an appropriate manner. The Commission’s task in the legal 
arena has been to provide the groundwork and to establish the principles 
that will allow a better understanding and wiser handling of new 
reproductive technologies as a matter for regulatory attention. 

The legal overviews and analyses in this volume have made an 
important contribution to this task, outlining the existing law as it applies 
to new reproductive technologies and setting out potential responses to the 
questions of “new law” that are raised by the technologies. It is not 
surprising that there are many questions as yet unanswered. The papers 
do demonstrate, however, that there is a very significant role for Canadian 
legislatures to play in establishing the legal framework necessary to 
promote the social values and goals that are desirable in regulating new 
reproductive technologies. 

The Commission has found the studies in this volume very helpful in 
its efforts to make recommendations for laws needed to regulate new 
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reproductive technologies in an effective and equitable way. Commissioners 
believe, however, that the rights and obligations of all those involved in the 
research, development, and application of the technologies will have to be 
elaborated carefully and precisely. In particular, the Commission has 
looked, for example, to licensing as a flexible response that will allow 
adjustment to changing issues and evolving technologies. As the papers in 
this volume show, the most important and challenging legal developments 
concerning new reproductive technologies are still very much before us. 


The Constitution 
and the Regulation of 
New Reproductive Technologies 


Martha Jackman 
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Executive Summary 


Governments face the challenge of responding to the new and 
complex issues raised by new reproductive technologies (NRTs) in a 
manner that reflects the public interest. Adding to this challenge are the 
constraints imposed by the Canadian Constitution. 

Part 1 of the paper considers the impact of the constitutional 
division of powers on the regulation of NRTs. The paper suggests that 
NRTs are susceptible to extensive regulation by the federal government, 
as a matter of national interest and concern, under the peace, order, and 
good government power, as well as under federal spending, criminal law, 
trade and commerce, taxing, and treaty powers. Part 1 also examines 
the scope of provincial jurisdiction over NRTs, and the relationship 
between federal and provincial law in this area. 

Part 2 of the paper discusses the obligations and limits that the 
Canadian Charter of Rights and Freedoms imposes on federal and 
provincial governments in regulating NRTs. It considers whether 
parenthood is a right guaranteed under section 7 or section 15 of the 
Charter and, if so, whether such guarantees extend to parenthood 
through the use of NRTs. 


This paper was completed for the Royal Commission on New Reproductive Technologies in 
January 1992. 


2 Overview of Legal Issues in NRTs 


The paper questions the permissibility of barriers to access to NRTs 
based on marital status, sexual orientation, social and economic 
condition, and other prohibited grounds of discrimination. It examines 
the potential rights of providers of services, the fetus, the embryo, and 
children born through the use of NRTs, and the limits on NRT-related 
rights that might be justified under section 1 of the Charter. It also 
discusses the issue of access to the policy-making process, including the © 


particular rights of women. 

Part 3 of the paper considers, in light of the ongoing process of 
constitutional change in Canada, the possible impact of future 
constitutional arrangements on the regulation of NRTs, including 
proposed changes to the federal-provincial division of powers and to the 
Charter. 
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As technological interventions in the area of human reproduction move 
from the realm of theory to practice, difficult social, ethical, and policy 
issues must be addressed. For example, what is the source of demand for 
these new reproductive technologies (NRTs), and who is involved in their 
research and development? To whose interests do providers of NRTs 
respond, and to whom are they responsible? What barriers are faced by 
those seeking access to NRTs, and should such barriers be removed? Are 
the benefits that NRTs provide, in the form of children who might not 
otherwise be born, counterbalanced by adverse effects on other societal 
interests? What impact do NRTs have on women, children, the 
economically disadvantaged, and people with disabilities? 

Governments face the challenge of responding to these issues such 
that regulation of NRTs reflects the public interest. Adding to this 
challenge are the constraints imposed by the Canadian Constitution. The 
Constitution Act, 1867’ divides legislative authority between the Parliament 
of Canada and the provincial legislatures, and the Canadian Charter of 
Rights and Freedoms’ imposes obligations and places limits on all: 
governments in their interactions with individual citizens. 

This study examines both the federal-provincial division of powers and 
the Charter to clarify the implications of relevant constitutional provisions 
for legislative and regulatory intervention in the field of NRTs. 

Part 1 focusses on the division of powers under the Constitution Act, 
1867. It reviews the principal categories of federal and provincial 
jurisdiction relevant to NRTs, as well as the relationship between the two. 
It also considers the subject matter and scope of constitutionally 
permissible federal and provincial regulation of NRTs and the impact of 
federal law on provincial legislation in this area. 

Part 2 focusses on the impact of the Canadian Charter of Rights and 
Freedoms. It discusses Supreme Court case law relating to section 7, 
section 15, and other relevant sections of the Charter, and it considers the 
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obligations imposed and the limits placed by these provisions on 
government intervention in the field of NRTs. In particular, it addresses the 
question of reproductive and parental rights; barriers to services; the rights 
of providers of NRTs; potential rights of the fetus, embryo, and gamete; the 
rights of children born through the use of NRTs; the issue of access to the 
policy-making process; and women’s rights in the NRT context. 

Part 3 assesses the possible impact of future constitutional 
arrangements on the regulation of NRTs, including proposed changes to the 
existing division of powers and amendments to the Charter. 


1. The Federal-Provincial Division of Powers and New 
Reproductive Technologies 


New Reproductive Technologies as a “Matter” for Legislative 
Intervention 


Sections 91 and 92 of the Constitution Act, 1867 distribute legislative 
responsibility between Parliament and the provincial legislatures, granting 
each level of government exclusive authority to legislate in relation to the 
“classes of subjects” assigned to it. Although not explicitly provided for in 
the written Constitution, disputes over the constitutional validity of 
legislation on division-of-powers grounds historically have been settled by 
the courts.* To decide whether legislation is within the competence of the 
government that adopted it, a court first will ascertain the subject matter 
of that legislation. Then, it will examine sections 91 and 92 to determine 
whether the matter in question falls within a class of subjects assigned to 
either level of government. 

In characterizing a law, a court considers both its purpose and effects; 
however, once a law is characterized as relating “in pith and substance” to 
a matter within the competence of the government that adopted it, its 
incidental effects on matters within the jurisdiction of the other level of 
government will not affect its constitutionality. For example, the incidental 
effects of federal divorce legislation on child custody have been found 
acceptable, although child custody generally falls within provincial 
jurisdiction.* The courts also have recognized certain laws as presenting 
a “double aspect”; that is, containing matters falling within federal 
jurisdiction for one purpose and within provincial jurisdiction for another. 
For example, spousal and child maintenance provisions have been found 
valid under the federal divorce power as well as under the provincial power 
related to property and civil rights.° 

In some situations, the constitutional validity of a statute is evident. 
For example, the federal Divorce Act® clearly relates to divorce, which 
falls within the constitutional jurisdiction of the federal government of 
Canada over marriage and divorce, under section 91(26). The issue of 
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constitutionality often is more problematic, however, either because the 
subject matter of the disputed legislation does not fall clearly into any class 
of subjects expressly enumerated in sections 91 or 92 or because the 
legislation appears to relate to matters falling within the jurisdiction of both 
levels of government. 

Determining which level of government is constitutionally competent 
to enact NRT-related legislation presents both above-described difficulties. 
Like many pressing legislative concerns,’ NRTs do not figure as an express 
class of subjects under sections 91 or 92. The same is true for many 
matters embraced by the term NRTs, including human reproduction, 
medicine, health, technology, and research. Generally, regulation of NRTs 
appears to have an impact upon matters falling within several classes of 
subjects, some of which are assigned to Parliament and others of which are 
assigned to the legislatures. The paper identifies those heads of federal and 
provincial jurisdiction that are the most obvious sources of constitutional 
authority for the regulation of NRTs and examines the subject matter and 
scope of permissible regulation under each. 


The Peace, Order, and Good Government Power 


The Scope of the Peace, Order, and Good Government Power 
The federal peace, order, and good government (POGG) power is a 
residual power found in the opening paragraph of section 91: 
It shall be lawful for the Queen, by and with the Advice and Consent of 
the Senate and House of Commons, to make Laws for the Peace, Order, 
and good Government of Canada, in relation to all Matters not coming 
within the Classes of Subjects by this Act assigned exclusively to the 
Legislatures of the Provinces. 


The courts have identified two types of situations in which the POGG 
power will support federal legislative action:® first, in emergency situations, 
Parliament may adopt temporary legislation dealing with matters of 
national urgency.” Second, under the “national-concern” branch of the 
POGG power, Parliament can regulate matters going beyond local or 
provincial interest, which are inherently the “concern of the Dominion as 
a whole.”!° 

The most recent, comprehensive review of the national-concern branch 
of the POGG power is found in R. v. Crown Zellerbach Canada Ltd.,'! which 
upheld federal regulation of marine pollution under the Ocean Dumping 
Control Act.’* In his majority opinion, Justice Le Dain argued that for a 
historically or conceptually new matter to qualify under the national- 
concern doctrine, “it must have a singleness, distinctiveness and 
indivisibility that clearly distinguishes it from matters of provincial concern 
and a scale of impact on provincial jurisdiction that is reconcilable with the 
fundamental distribution of legislative power under the Constitution.”"? In 
other words, such a subject must be of concern to Canada as a whole and 
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have ascertainable, reasonable limits insofar as its impact on provincial 
jurisdiction is concerned. The provinces’ ability to deal with the matter 
effectively through cooperative action, and the effect on extraprovincial 
interests of a province’s failure to regulate the matter’s intraprovincial 
aspects, are, Justice Le Dain suggested, particularly relevant to 
determining whether the matter has attained the requisite degree of 
singleness or indivisibility, since the inter-relatedness of the intra- and 
extraprovincial dimensions of the problem creates the need for single or 
uniform legislative treatment. ** 


- Federal Regulation of New Reproductive Technologies Under the 
Peace, Order, and Good Government Power 

Infertility, assisted human reproduction, prenatal diagnosis and 
genetics, and embryo and fetal tissue research are matters of significant 
national concern. The social, political, and legal backdrop against which 
the Royal Commission on New Reproductive Technologies was appointed — 
and the decision to establish the Commission itself — reflect the subject's 
national dimensions and the seriousness with which it is viewed by 
legislators and the public. In practical and conceptual terms, NRTs also 
are a new matter. Techniques of assisted human reproduction are not 
necessarily of recent origin; however, they have been developed and applied 
on significant scale only within the past few decades.'° The widespread 
debate generated by NRTs is based in part on their rapid scientific and 
technological development and on the perception that these technologies, 
although new, already have outstripped the ability of Canadian society to 
respond. 

National concern over the development and use of NRTs and their 
recent origins are significant factors for purposes of constitutional 
classification. Like most subjects assigned by the courts to the federal 
POGG power, NRTs did not exist as a conceptually distinct matter at the 
time of Confederation. Clearly, they are of national rather than “merely 
local or private” concern. In particular, they extend beyond the scope of 
local or provincial health as it is understood under section 92(13) and are 
more properly characterized as matters of “national welfare.”’® As Justice 
Le Dain explained in R. v. Crown Zellerbach, however, for a subject to be 
classified under the federal POGG power, not only must it be historically or 
conceptually new and of national importance; it must also have a 
“singleness, distinctiveness and indivisibility” that distinguishes it from 
matters of provincial concern and an impact on provincial jurisdiction that 
is reconcilable with the constitutional division of powers.'” 

At one level, the field of NRTs, as defined in the Commission’s 
mandate, embraces a wide variety of matters. Infertility, a major impetus 
for research and development of NRTs,’* has multiple causes, including 
occupational and environmental hazards, sexually transmitted diseases 
(STDs), age, and stress. Prevention of infertility can occur at a primary 
level, at the level of medical practice, and through public education. 
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Methods of assisted human reproduction include in vitro fertilization (IVF), 
embryo transfer, artificial insemination (Al), surrogate motherhood, and 
adoption. Prenatal diagnosis and genetics and embryo and fetal tissue 
research also are included within the rubric of NRTs. Thus, it may be 
argued that NRTs as a general matter can be subdivided into component 
parts, including public education, occupational and environmental safety, 
reproductive health, and medical technology and attributed tothe 
legislatures for regulation on a province-by-province basis. 

Nevertheless, federal regulation of NRTs under the national-concern 
branch of the POGG power can be justified. NRTs possess a conceptual 
and practical integrity and distinctiveness. Their fundamental object is 
human reproduction, which is itself unique in historical, social, and ethical 
terms. Viewed as a biological function, reproduction is easily distinguish- 
able from other human health matters. It has particular social significance 
and particular ethical, political, and economic dimensions, and it creates 
particular legal relations and responsibilities. Focussing on reproduction, 
NRTs can be distinguished from other areas of medical science, technology, 
research, and health service. 

State control over the development and use of NRTs is required to 
safeguard interests relating to the health and well-being of individuals, the 
welfare of women, and the welfare of society. At the level of both policy and 
practice, effective regulation of one dimension of NRTs depends greatly on 
effective regulation of others. 

For example, a legislative policy favouring disclosure of information 
relating to the medical and social histories of children born through the use 
of NRTs will be compromised by a failure to ensure proper compilation and 
maintenance of the biological parents’ health and social records. Similarly, 
failure to regulate some or all aspects of NRTs in one province or region will 
adversely affect the interests that such regulation seeks to promote 
elsewhere. For example, because of the social significance of the 
commodification of women’s reproductive services, an absence of legal 
protection for surrogate mothers in one province while the practice is 
restricted or prohibited elsewhere will have a harmful impact on surrogate 
mothers and women in the province in question and on Canadian women 
generally. 

In short, the significance and potential consequences of the research, 
development, and use of NRTs for all Canadians favour national uniformity 
over provincial or regional diversity in legislative treatment. To effectively 
safeguard individual and societal interests involved, it may be argued that 
regulation of NRTs must occur at the federal level rather than the local or 
provincial level. 

Concerning other criteria forwarded by the Supreme Court in the 
Crown Zellerbach case,‘° NRTs as a legislative matter are not “totally 
lacking in specificity” or “so pervasive that it knows no bounds.”2° Unlike 
“containment and reduction of inflation,” which Justice Beetz characterized 
as a Subject too diffuse for federal jurisdiction under the POGG power in 
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the Anti-Inflation Act Reference,” NRTs possess practical, conceptual 
integrity and cohesiveness. Federal intervention in this area would be 
delimited in object and scope. Attributing jurisdiction over NRTs to the 
federal government under the POGG clause would not “radically alter the 
division of legislative powers in Canada,”” or “render most provincial 
powers nugatory.”’* As in other areas, valid general provincial legislation, 
for example, relating to hospitals or local health, could have an incidental 
impact on NRTs as a federal matter. As discussed in detail below,”* such 
provincial laws remain operative so long as they are functionally compatible 
with existing federal legislation. For these reasons, it may be argued that 
NRTs constitute an appropriate matter for federal intervention under the 
national-concern branch of the POGG power. 

Subject to constitutional limitations imposed by the Charter, 
recognition of a POGG-based federal jurisdiction over NRTs would enable 
Parliament to regulate the subject directly and comprehensively. In 
particular, the federal government could establish policies and regulations 
aimed at the prevention of infertility, including the development of safe, 
accessible, and reversible contraceptives and the prevention and treatment 
of STDs and other causes of infertility. Regulatory intervention could occur 
at the level of primary prevention, research, and data collection; medical 
practices; and public education. The federal government also could 
regulate all aspects of assisted human reproduction, whether technology 
based, such as IVF and embryo transfer, or socially based, such as AI, 
surrogate motherhood, and adoption. The federal government could focus 
such intervention at the level of research, data collection, and information 
registration or at the level of development and use of methods of assisted 
human reproduction. With respect to prenatal diagnosis and genetics and 
embryo and fetal tissue research, the federal government could intervene 
at many levels, including establishing public review mechanisms or impact- 
assessment processes, licensing participants and facilities, and creating 
a public-property regime in NRT research. Under the POGG power, 
Parliament also could determine the legal status of the embryo and fetus 
for purposes of federal law.”° 


The Spending Power 


The Scope of the Spending Power 

While it has attracted little judicial comment, Parliament’s power to 
spend money raised through taxation and otherwise to dispose of public 
property provides the basis for federal initiatives such as shared-cost 
programs under the Canada Health Act”® and the Canada Assistance 
Plan,”’ equalization payments to provinces, direct transfers to universities 
and municipalities, and grants to individuals.”* The federal spending power 
is not specifically provided for in section 91, but it is inferred from the 
power over public property and the public debt under section 91(1A), the 
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taxing power under section 91(3), and the federal appropriations power 
under section 106. . = 

From a policy perspective, federal spending in areas of provincial 
jurisdiction has been justified on grounds including the need to ensure 
basic public services across Canada as a right of citizenship, the need to 
compensate for interprovincial fiscal and economic disparities, and the 
need to ensure interprovincial mobility.*° Federal spending has been 
criticized on grounds that it encourages provinces to participate in 
programs that do not meet their individual needs and priorities; that such 
programs have skewed provincial spending; and that conditions imposed 
on the receipt of federal funds amount to federal regulation of matters 
within exclusive provincial jurisdiction.” 

The Supreme Court has made it clear that conditional federal 
spending?! in areas of provincial competence, including employment 
training” and welfare,** is constitutionally permissible; however, the Court 
has yet to specify the limits of the federal spending power or the point at 
which such spending becomes impermissible regulation of provincial 
matters. 

The Alberta Court of Appeal examined the scope of the federal 
spending power in Winterhaven Stables Ltd. v. A. G. Canada.** In its 
decision, the Court of Appeal rejected the characterization of the Canada 
Health Act,*° the Canada Assistance Plan,*° and the Federal-Provincial 
Fiscal Arrangements and Federal Post-Secondary Education and Health 
Contributions Act, 1977°’ as legislation related to matters within exclusive 
provincial jurisdiction. In the Court’s view, the laws establish “legitimate 
national standards.”** It also dismissed the argument that financial 
incentives contained in the legislation and the pressure on provinces to 
participate in shared-cost programs amount to impermissible federal 
control of provincial matters.** In upholding these statutes’ constitution- 
ality, the Court of Appeal approved the trial judge’s conclusion that the 
legislation does not relate to provincial matters, but provides financial 
assistance to the provinces to enable them to carry out their responsibili- 
ties. Further, ; 


Parliament has the authority to legislate in relation to its own debt and 
its own property. It is entitled to spend the money that it raises through 
proper exercise of its taxing power in the manner that it chooses to 
authorize. It can impose conditions on such disposition so long as the 
conditions do not amount in fact to a regulation or control of a matter 
outside federal authority.*° 


The legitimacy of federal spending in the areas of health and welfare, 
in particular, is reinforced by the language of section 36(1) of the 
Constitution Act, 1982, which provides: 


36.(1) Without altering the legislative authority of Parliament or of the 
provincial legislatures, or the rights of any of them with respect to the 
exercise of their legislative authority, Parliament and the legislatures, 
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together with the government of Canada and the provincial governments, 
are committed to 


(a) promoting equal opportunities for the well-being of Canadians; 


(b) furthering economic development to reduce disparity in 
opportunities; and 


(c) providing essential public services of reasonable quality to all 
Canadians." 


In keeping with the policy rationales for the exercise of spending 
power, section 36 is designed to constitutionalize a national commitment 
to the reduction of interprovincial disparities in access to the opportunities 
and services essential for individual and collective well-being, which 
increasingly are viewed as basic elements of citizenship.** 


Federal Regulation of New Reproductive Technologies Under the 
Spending Power 

The federal government can address many aspects of NRTs through 
use of its spending power. While the power cannot be exercised in a 
manner tantamount to regulation or control of a matter within exclusive 
provincial jurisdiction, conditional and unconditional grants to provinces, 
institutions, and individuals have been found constitutionally acceptable. 
On that basis, the federal government could directly engage in or subsidize 
research and programs directed at all aspects of NRTs. Recipients of 
conditional and unconditional federal grants and subsidies could include 
provincial governments, hospitals, community clinics, health care 
professionals, universities, public and private research centres and 
organizations, private and commercial providers of services and 
technologies, and individuals seeking access to such services and 
technologies. In the field of prevention of infertility, research and programs 
might include data compilation about potential causes of infertility, public 
education campaigns about reproductive-health risks, research into safe, 
accessible contraceptives, primary prevention of infertility, and improved 
medical practices. 

Research and programs in the field of assisted human reproduction 
could include the establishment of public or government-subsidized registry 
systems, research into the short- and long-term consequences of use of 
NRTs, subsidies for further research and development of NRTs, support for 
education and training of related professionals, and subsidies enabling 
wider access to technological and social methods of assisted human 
reproduction. Programs relating to prenatal diagnosis and embryo and fetal 
tissue research also could be directly undertaken or subsidized. As 
suggested above, federal spending could occur on a conditional or 
unconditional basis. Parliament could authorize federal spending in 
relation to NRTs under new NRT legislation or under existing legislation, 
such as the Canada Health Act.** In particular, accessibility to NRTs asa 
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medical service could be guaranteed under the Canada Health Act, in 
accordance with its guiding principles.” 


The Criminal Law Power 


The Scope of the Criminal Law Power | 
The courts have granted Parliament considerable latitude in the 


exercise of its criminal law power under section 91(27). In the 1931 PATA 
case, Lord Atkin suggested that the validity of criminal legislation is to be 
measured by only one standard: “Is the act prohibited with penal 
consequences?” Subsequently, the courts have required that criminal law 
be directed at the suppression of “evil or injurious or undesirable effect[s] 
upon the public ... in relation to social, economic or political interests,”*° 
that it be of a penal rather than of a broadly regulatory character,*” and 
that its exercise not amount to a disguised attempt to regulate matters 
unrelated to the criminal law.*® The courts have held that legislation 
adopted under section 91(27) can be preventive or punitive,** that it can 
include dispensations or exemptions,°° and that it can provide for 
functionally related civil remedies.*’ 

The prevailing test for determining the validity of legislation enacted 
under the criminal law power was forwarded by Justice Rand in Reference 
Re S. 5(a) of the Dairy Industry Act in the following terms: 

Is the prohibition ... enacted with a view to a public purpose which can 

support it as being in relation to the criminal law? Public peace, order, 

security, health, morality: these are the ordinary though not exclusive 

ends served by that law.*” 


Applying this test in R. v. Cosman’s Furniture (1972) Ltd., the Manitoba 
Court of Appeal held that the provisions of the federal Hazardous Products 
Act’* regulating infant cribs are directed at safeguarding the health and 
security of infants and that the act is valid criminal law.** In R. v. 
Wetmore,”® the Court upheld the provisions of the Food and Drugs Act*® 
under the criminal law power, characterizing the act as guarding the 
public's physical health and safety. This view was confirmed by Justice 
Estey in Labatt Breweries of Canada Ltd. v. A. G. Canada.®” In the 1976 
Morgentaler decision, Justice Laskin held that it is permissible for 
Parliament to criminalize abortion as “socially undesirable conduct subject 
to punishment.”** In the 1988 Morgentaler case, the majority reiterated the 
view that the abortion provisions of the Criminal Code,®° aimed at 
protecting maternal health and fetal life, are a valid exercise of Parliament’s 


criminal law power,°° although the provisions violate section 7 of the 
Charter.°! 


Federal Regulation of New Reproductive Technologies Under the 
Criminal Law Power 


AS suggested earlier, NRTs are matters relating to the national wel- 
fare. Research, development, and use of such technologies affect the 
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fundamental health and well-being of individual NRT users, of women 
collectively, and of the public. Research, development, and use of NRTs 
also raise complex moral, ethical, and social policy issues. As such, NRTs 
are a permissible matter for federal intervention under the criminal law 
power. 

By means of the criminal law, Parliament can penalize those aspects 
of the research, development, and use of NRTs deemed harmful to public 
health and welfare. For example, Parliament can use its criminal law power 
to prohibit the development and use of NRTs in profit-making or non- 
regulated contexts, to prohibit the use of prenatal diagnosis for sex 
selection and other discriminatory forms of fetal screening, to prohibit the 
exploitation of persons involved in the provision or receipt of reproductive 
or gestational services, and to control the incidence and applications of 
embryo and fetal tissue research. Subject to constraints imposed by the 
Charter,” Parliament’s ability to use the criminal law power in the area of 
NRTs is limited only by the requirement that it pursue public morality, 
health, safety, and welfare and that its intervention take a penal rather 
than a broadly regulatory form.°* In other words, while the federal 
government cannot rely on the criminal law power to support complex 
regulatory intervention in relation to NRTs, the criminal law power will 
support an array of prohibitions and sanctions in this area. 


The Trade and Commerce Power 


The Scope of the Trade and Commerce Power 

Unlike the criminal law power, the federal power to regulate trade and 
commerce under section 91(2) has received a relatively restrictive 
interpretation. Under section 91(2), the courts have held that Parliament 
may regulate interprovincial and international trade and commerce and 
general trade and commerce affecting Canada as a whole. In neither case, 
however, may Parliament regulate the affairs of a single trade or industry.“ 
Thus, in Labatt Breweries of Canada Ltd. v. A. G. Canada,®° Justice Estey 
struck down provisions of the Food and Drugs Act® and regulations 
prescribing standards for the production and sale of light beer on grounds 
that they regulate a single industry rather than “industry and commerce at 
large or in a sweeping, general sense.”*’ In R. v. Wetmore, however, Justice 
Laskin suggested that Food and Drugs Act provisions relating to the 
manufacture, marketing, and sale of pharmaceuticals can be upheld under 
the trade and commerce power.*® 

In the recent decision in General Motors of Canada Ltd v. City National 
Leasing®® relating to the federal Combines Investigation Act,’ Justice 
Dickson set out five considerations for determining the validity of federal 
legislation under the general trade and commerce power: (1) is the 
legislation part of a general regulatory scheme; (2) is the scheme 
continuously monitored by a regulatory agency; (3) is the legislation 
concerned with trade as a whole rather than with a particular industry; 
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(4) is the legislation of a nature that the provinces jointly or severally would 
be constitutionally incapable of enacting; and (5) would failure to include 
one or more provinces or localitics in the scheme jeopardize its success in 
s of the country. 

ae the case of i aa ae branch of the POGG clause, the 
Court has emphasized the importance of maintaining the “delicate” balance 
of power between the federal government and the provinces in interpreting 
the trade and commerce power. To preserve the local autonomy envisioned 
in the Constitution, Justice Dickson argued in A. G. Canada v. Canadian 
National Transportation Ltd. that “measures validly directed at a general 
regulation of the national economy” must be distinguished from “those 
merely aimed at centralized control over a large number of local economic 
entities.””2 In effect, the requirement that federal legislation be “different 
from anything that could practically or constitutionally be enacted by the 
individual provinces”” is a central factor in assessing the constitutionality 
of federal legislation under the general branch of the trade and commerce 
power. 


Federal Regulation of New Reproductive Technologies Under the Trade 
and Commerce Power 

Pursuant to its power in relation to interprovincial and international 
trade and commerce, Parliament can regulate the international and 
interprovincial commercial aspects of NRTs, including the interprovincial 
or international activities of commercial bodies engaged in the research, 
development, and application of NRT-related products or services. In 
particular, the federal government could regulate the import, export, inter- 
provincial trade, and marketing of gametes, fertility drugs, and other new 
reproductive products, equipment, and services. The federal government 
also could regulate international or interprovincial commercial information 
registries. 

Depending on the form and scope of legislation, the federal government 
could attempt to support comprehensive NRT legislation under the general 
branch of the trade and commerce power. As described by Justice Dickson 
in General Motors of Canada Ltd v. City National Leasing, however, such a 
regulatory scheme must meet several criteria to be found valid: (1) it must 
be subject to continuous overseeing by a regulatory agency; (2) it could not 
be directed at a single industry; (3) it could not be of a kind that the 
provinces are able to enact; and (4) the failure of one province or locality to 
participate in the scheme must jeopardize its success elsewhere.” 

Alternatively, the federal government could continue to regulate new 
reproductive products and services under existing legislation, such as the 
Food and Drugs Act” or the Competition Act.”© In particular, the federal 
government could regulate drugs and medical devices used in the research, 
development, and application of NRTs, and it could regulate ownership and 
advertising practices of commercial providers of NRTs. 
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The Taxing Power 


The Scope of the Taxing Power 

Section 91(3) empowers the federal government to raise money “by any 
mode or system of taxation.” The federal government makes extensive use 
of its taxing power, primarily through the federal Income Tax Act,”’ to 
promote social policy objectives.”* In Reference Re Anti-Inflation Act, Justice 
Laskin suggested that because of its plenary nature, “it would be an 
unusual case where this power, so apparently limitless, could be challenged 
as colourably used.””’ Nevertheless, as with other heads of federal power, 
where a taxing statute is a disguised attempt to regulate a matter within 
provincial jurisdiction, it will be open to challenge. This was found to be 
the case in Reference Re Employment and Social Insurance Act 1935, where 
the Privy Council invalidated federal legislation levying unemployment 
insurance (UI) premiums because it related to “property and civil rights in 
the province, not taxation.”*° 


Federal Regulation of New Reproductive Technologies Under the 
Taxing Power 

In addition to the enactment and use of spending legislation, the 
federal government also can resort to the existing personal and corporate 
income tax structure to intervene in the field of NRTs. For example, 
Parliament could adopt tax incentives for the research and development of 
contraceptive, fertility, and other NRT-related drugs, products, and services; 
tax subsidies for non-profit and commercial providers of services and 
information; and tax credits for individual NRT users. Such measures 
could be concluded in the federal Income Tax Act,”’ or in other federal tax 
legislation. 


The Treaty Power 


The Scope of the Treaty Power 

The power to make international treaties is a prerogative belonging to 
the federal executive. In the 1932 “Radio Reference,”® the Privy Council 
held that the power to implement international treaties also falls within 
federal jurisdiction under the POGG clause. In the 1937 “Labour 
Conventions Reference,”** however, the Court concluded the opposite, that 
“there is no such thing as treaty legislation as such,” and the power to pass 
legislation implementing international treaties is divided between 
Parliament and the legislatures according to the subject matter of the treaty 
in question.** 

The Court has since suggested, in MacDonald v. Vapor Canada Ltd,®° 
that the “Labour Conventions Reference” decision may be open to review, 
and that Parliament may be empowered to pass treaty-implementing 
legislation in areas otherwise of provincial jurisdiction. The court 
emphasized in Schneider v. R., however, that assuming Parliament does 
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have such power, its exercise “must be manifested in the implementing 
legislation and not be left to inference.””° 


Federal Regulation of New Reproductive Technologies Under the 
Power 

el eras Laskin proves correct in suggesting that the “Labour 
Conventions Reference” merits Court review, the treaty power could be used 
as an ancillary support for federal legislation designed to peninaariciale 
Canada’s international treaty obligations in the field of NRTs. In 
particular, Canada’s obligations under the International Covenant on 
Economic, Social and Cultural Rights* and the International Covenant on 
Civil and Political Rights®® could potentially lend support to legislation 
governing the availability of NRTs, as a means of promoting “the right of 
everyone ... to enjoy the benefits of scientific progress and its applications” 
and “the right of men and women ... to found a family,”’’ “without 
distinction of any kind, such as race, colour, sex, ... national or social 
origin, property, birth or other status.””* 


Provincial Jurisdiction in the Field of New Reproductive 
Technologies 


Property and Civil Rights and Matters of a Local or Private Nature 

Section 92(13) empowers the provinces to legislate with respect to 
“property and civil rights in the province,” and section 92(16) authorizes 
provincial regulation relating to “generally all matters of a merely local or 
private nature in the province.” The property and civil rights clause is the 
most important source of provincial constitutional jurisdiction, having 
largely supplanted section 92(16) as a residual category of provincial 
authority. 

The provincial power over property and civil rights does not include 
civil rights in the constitutional sense of the rights and freedoms contained 
in the Charter;** however, it authorizes provincial regulation of most legal 
relationships between individuals. In particular, section 92(13) grants the 
provinces jurisdiction related to property, contract, and tort and has been 
read by the courts as a source of provincial authority related to individual 
businesses and trades,“ contracts of employment,°° and employment 
conditions.*° In addition, section 92(13) gives the provinces power over 
family law, including child welfare, guardianship, custody, maintenance, 
legitimacy, affiliation, adoption, and succession.” 

Section 92(13) also has been interpreted as providing the provinces 
with general jurisdiction over public-health matters.°* In conjunction with 
the provincial licensing power under section 92(9),% this jurisdiction 
includes the power to regulate the medical profession, medical practices, 
and health services,’ as well as the power over health insurance.!® With 
section 93, which grants the provinces exclusive power to legislate in 
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relation to education, section 92(13) also supports provincial regulation of 
medical and health education and training. 

The courts have recognized a parallel federal health power under the 
POGG clause. In Schneider v. R.,'°* Justice Dickson upheld the British 
Columbia Heroin Treatment Act’™® on grounds that heroin addiction is 
neither a health problem beyond the coping power of the provinces nor a 
matter of national rather than local concern; thus, it is not within the 
jurisdiction of Parliament under the POGG clause. In their concurring 
judgments, however, Justices Laskin and Estey emphasized that there is 
a legitimate field of federal public-health regulation under the POGG power 
“directed to the protection of national welfare.”'°* In Justice Estey’s words: 

“[Hlealth” is not a matter which is subject to specific constitutional 

assignment but instead is an amorphous topic which can be addressed 

by valid federal or provincial legislation, depending in the circumstances 

of each case on the nature or scope of the health problem in question.!© 


Justice Estey distinguished between the federal and provincial 
dimensions of health: 

Legislation dealing with health matters has been found within the 
provincial power where the approach in the legislation is to an aspect of 
health, local in nature ... On the other hand, federal legislation in 
relation to “health” can be supported where the dimension of the 
problem is national rather than local in nature ... or where the health 
concern arises in the context of a public wrong and the response is a 
criminal prohibition.’ 


Thus, the Schneider case upheld the British Columbia Heroin 
Treatment Act as valid provincial legislation for the medical treatment of 
drug addiction, notwithstanding that the act provides for compulsory 
apprehension and treatment of addicts.'°” 

On the other hand, in Reference Re Freedom of Informed Choice 
(Abortions) Act,’ the Saskatchewan Court of Appeal held that the province 
cannot make it an offence to perform an abortion without the prior written 
consent of a pregnant woman’s husband or parents because the law’s 
object is to stiffen the existing criminal law in relation to abortions — a 
matter for federal jurisdiction.’ Similarly, in R. v. Morgentaler, the Nova 
Scotia Court of Appeal found that the provincial Medical Services Act,'’° 
which prohibits the establishment of free-standing abortion clinics in Nova 
Scotia, is designed to fill the void created by the repeal of the therapeutic 
abortion provisions of the Criminal Code. As such, the legislation is in pith 
and substance criminal law; thus, beyond the power of the province to 
adopt.'"? 


Hospitals 

Section 92(7) empowers the provincial legislatures to legislate “the 
establishment, maintenance, and management of hospitals ... in and for the 
province, other than marine hospitals.” Section 92(7) has been read with 
section 92(13) as a source of provincial authority over public health. Thus, 
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for instance, in Carruthers v. Therapeutic Abortion Committees of Lions Gate 
Hospital, the Federal Court of Appeal held that the establishment of 
therapeutic abortion committees as an aspect of hospital regulation and 
control and the performance of abortions are matters wa provincial 
jurisdiction, subject to any federal criminal-law prohibitions. 


The Subject Matter and Scope of Provincial Regulation of New 
Reproductive Technologies 


If the view that NRTs represent a single, distinct legislative matter 
under the federal POGG power is rejected and the subject of NRTs is 
divided into its components, there is clearly considerable scope for 
provincial regulation in this area. 

Provincial jurisdiction over public health under the property and civil 
rights clause, combined with provincial jurisdiction over hospitals, gives the 
provinces prima facie authority with respect to NRTs as a health matter. 
Levels of new reproductive health and hospital services; health require- 
ments relating to the research, development, and application of NRTs in 
hospital and non-medical settings; standards of medical ethics and prac- 
tice; local public health education; and the insurability of NRTs under 
provincial health insurance plans would be matters of valid provincial 
concern. 

Under the property and civil rights clause, the provinces are em- 
powered to regulate the legal relationships that might arise through the 
research, development, and use of NRTs, including in the fields of tort, 
contract, and family law. For example, the provinces could adopt legis- 
lation governing surrogate motherhood and other contractual arrangements 
for the supply of reproductive and gestational services; the liabilities and 
obligations of individual and commercial providers of NRTs and related 
services under contract and tort law; the civil status of children born 
through the use of NRTs; the legal status of the fetus, embryo, and gamete 
under provincial law; and family and child welfare issues relating to 
support, custody, adoption, and succession. 

The provinces also would be empowered to regulate the intraprovincial 
commercial activities of those involved in the research, development, and 
application of NRTs. Such matters would include advertising, information 
disclosure, record keeping, and other business practices. In addition, the 
provinces could regulate employment conditions and workplace reproduc- 
tive hazards. Finally, pursuant to section 93, the provinces could intervene 
in this field through the provincial educational system. 


The Relationship Between Federal and Provincial Legislation 


The Relationship in General Terms 
The existence of valid federal legislation on a particular topic does not 
affect the determination of whether provincial legislation regulating another 
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aspect of that topic is constitutional. Once a matter has been found to be 
within a class of subjects attributed to the provincial legislatures under 
section 92, a province may validly regulate it. For example, as discussed 
above, provinces may regulate abortion as a medical matter in the exercise 
of their powers over hospitals, property, and civil rights. This is true 
notwithstanding that abortion also is susceptible to parliamentary 
regulation under the federal criminal law power.’ 

The existence of federal legislation becomes relevant to the 
constitutionality of provincial legislation only where there is potential 
conflict. In the case of valid but inconsistent statutory provisions at the 
federal and provincial levels, the courts have held that the federal law takes 
precedence, and the provincial law is rendered inoperative to the extent of 
the inconsistency.''* Traditionally, however, the courts have been reluctant 
to find a conflict between valid federal and provincial legislation and to set 
aside provincial legislation on federal paramountcy grounds, unless an 
expressed contradiction exists. 

In Multiple Access Ltd. v. McCutcheon, Justice Dickson described this 
situation in the following terms: 

In principle, there would seem to be no good reasons to speak of 

paramountcy and preclusion except where there is actual conflict in 

operation as where one enactment says “yes” and the other says “no;” 

“the same citizens are being told to do inconsistent things;” compliance 

with one is defiance of the other.''® 


Recently, the Court has suggested that where provincial legislation is 
invoked in the presence of comprehensive federal legislation governing the 
same matter, “dual compliance will be impossible when application of the 
provincial statute can fairly be said to frustrate Parliament’s legislative 
purpose.”’’® In addition, as the Court infers in Irwin Toy Ltd. v. Quebec 
(A. G.), Parliament may render a parallel provincial provision inoperative by 
an expressed declaration to that effect in the federal law.''’ Failing such 
a declaration, or in case of an actual conflict between the federal and 
. provincial laws, both will stand. 


The Relationship in the Field of New Reproductive Technologies 

If it is found that NRTs are a single matter for exclusive federal 
jurisdiction under the POGG power, the provinces will lose the ability to 
regulate those aspects that otherwise would have fallen within their 
jurisdiction, except in an incidental way. In other words, the provinces 
could not enact legislation dealing in pith and substance with NRTs, 
although the incidental effects of valid provincial legislation of general 
application would not be objectionable. Thus, for example, the provinces 
could not enact legislation aimed directly at regulating access to Al, IVF, or 
surrogate motherhood, qua NRTs. The provision of such technologies in 
the medical or hospital context would, however, continue to be subject to 
general provincial hospital and health legislation. 
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If the Court were to reject the argument that NRTs are a distinct 
legislative matter falling within the POGG power, Parliament could regulate 
various aspects of NRTs under its spending, criminal, and other powers. 
For example, the federal government could subsidize research and access 
to NRTs through its spending power or prohibit the development and use 
of certain NRTs through its criminal law power. Subject to constraints 
imposed by the Charter, the provinces could regulate those aspects of NRTs 
falling within their legislative jurisdiction over property and civil rights, 
hospitals, and related subjects. 

Thus, for instance, the provinces could adopt legislation aimed 
specifically and directly at NRTs as a provincial health matter. Provincial 
regulation could address acceptable standards of medical ethics and 
practice in the field of NRTs, conditions of access to NRTs, and the 
insurability of NRTs under provincial health plans. 

Pursuant to their power over intraprovincial trade and commerce 
under the property and civil rights clause, the provinces could impose 
disclosure and other business practices on commercial providers of NRTs. 
It also would be open to the provinces to regularize the legal status of 
children born through the use of NRTs under provincial child and family 
law relating to affiliation, support, custody, and adoption and to regulate 
the legal relations surrounding surrogate motherhood. 

As described, as long as provincial legislation in relation to NRTs is 
defensible under a provincial head of authority, it will remain valid 
notwithstanding the existence of federal legislation governing the same 
subjects. Only where provincial legislation conflicts with federal law, 
insofar as it is functionally incompatible with or frustrates the legislative 
purpose of federal legislation, will it be deemed inoperative. A provincial 
licensing scheme allowing for the establishment and operation of for-profit 
gamete banks, for example, would not be affected by federal legislation 
prohibiting the import and export of gametes. Commercial operators of 
gamete banks would be obliged to comply with both federal and provincial 
law; however, such a provincial licensing scheme would become inoperative 
in the face of comprehensive federal criminal prohibitions against all forms 
of commercial trade in gametes, embryos, and fetuses. In the latter 
Situation, the operation and objectives of the provincial licensing scheme 
would conflict with federal criminal law; thus, it could not stand. 


2. The Impact of the Charter on the Regulation of New 
Reproductive Technologies 


The Scope and Content of the Charter 


While sections 91 and 92 of the Constitution Act, 1867 distribute 
legislative power between the federal and provincial governments, the 
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Canadian Charter of Rights and Freedoms creates obligations and sets 
limits on all governments in their dealings with individual citizens. 

Charter rights and freedoms include freedom of conscience and 
freedom of expression under section 2; the right to interprovincial mobility 
under section 6; the right to life, liberty, and security of the person under 
section 7; and the right to equal protection and equal benefit of the law 
under section 15. 

Section 27 requires the Charter to be interpreted “in a manner 
consistent with the preservation and enhancement of the multicultural 
heritage of Canadians.” Section 28 provides that, “[njotwithstanding 
anything in this Charter, the rights and freedoms referred to in it are 
guaranteed equally to male and female persons.” Section 32(1) provides 
that the Charter applies to Parliament, to the federal government, and to 
the provincial and territorial legislatures and governments. 

Section 1 permits governments to subject Charter rights to “such 
reasonable limits prescribed by law as can be demonstrably justified in a 
free and democratic society,” while section 24(1) entitles anyone whose 
rights or freedoms have been infringed or denied to apply to the courts for 
an “appropriate and just” remedy. 

Each of these provisions raises particular issues for the regulation of 
NRTs. For example, does the right to life, liberty, and security of the person 
under section 7 include the right to procreate and, if so, does it oblige the 
state to ensure that the right can, in fact, be enjoyed? Does the right to 
equal benefit and equal protection of the law under section 15 prohibit or 
require certain regulatory interventions in the field of NRTs? Does the 
Charter compel or prevent certain state-imposed limitations on the conduct 
of users and providers of NRTs? Beyond Parliament and the legislatures, 
who has the duty to comply with the Charter? 

This paper addresses some of these issues below by reviewing 
Supreme Court and lower-court case law under the relevant Charter 
provisions and by assessing the Charter’s potential impact on various 
interests involved with or affected by the development and use of NRTs. 


The “Right” to Parenthood 


The Charter gives rise to many questions relating to individual access 
to NRTs. For example, to what extent does the Charter create a “right” to 
parenthood? If such a right exists, what does it import? Does it entail the 
right to choose whether to conceive and bear a child by conventional 
biological means, without state intrusion, or does it also include a right to 
parenthood through the use of NRTs? 

If a Charter right to parenthood includes access to NRTs, must these 
be state subsidized? Must they also be available free from other non- 
economic barriers, such as restrictions based on sexual orientation, age, or 
disability? Does the Charter create other guarantees in relation to NRTs for 
people with mental or physical disabilities? 
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The “Right” to Biological Parenthood 

Section 7 of the Charter provides that “everyone has the right to life, 
liberty, and security of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental justice. 

The full extent of the protection provided by section 7 has not yet been 
decided by the courts. In particular, the range of interests included within 
“life, liberty, and security of the person” has not been determined. It also 
has not been clearly established whether section 7 provides a right to be 
free from government interferences with identified section 7 interests or 
whether it also guarantees the full enjoyment of such interests and imposes 
corresponding duties on governments to ensure access to them. Finally, 
it remains uncertain what limits the concept of “fundamental justice” 
imposes on the ability of governments to interfere with section 7 rights. For 
example, is the government required only to provide certain procedural 
safeguards, such as the right to be heard, before depriving an individual of 
his or her section 7 rights? Or does the notion of fundamental justice 
contain a more substantive standard, such that some deprivations of life, 
liberty, or security of the person can never accord with principles of 
fundamental justice?’’® 

The Supreme Court examined the meaning of section 7 in the repro- 
ductive context in R. v. Morgentaler.'’® A majority of the Court decided that, 
while protection of the fetus is a valid state interest, the abortion provisions 
of the Criminal Code violate pregnant women’s rights to liberty and security 
of the person by interfering with their bodily integrity and by subjecting 
them to serious psychological stress. 

In her concurring opinion, Justice Wilson pointed out that a right to 
biological parenthood has been recognized under the due-process clause of 
the United States Constitution.'*° In particular, Justice Wilson referred to 
the decision in Skinner v. Oklahoma’ in which the United States Supreme 
Court invalidated a state law authorizing the sterilization of certain persons 
accused of crimes, on the basis that such legislation “involves one of the 
basic civil rights of man.” “Marriage and procreation are fundamental to 
the very existence and survival of the race.”!?2 Justice Wilson also cited the 
Court's decision in Eisenstadt v. Baird'* in which the majority argued that 
the right to privacy under the Fourteenth Amendment of the United States 
Constitution includes “the right of the individual, married or single, to be 
free from unwarranted governmental intrusion into matters so fundamen- 
tally affecting a person as the decision whether to bear or beget a child.”!™4 

In her decision, Justice Wilson agreed expressly with the United States 
Supreme Court that procreative autonomy is a fundamental constitutional 
right, holding that section 7 of the Charter includes the right to choose to 
reproduce and, in particular, the right to have an abortion.’2° In this 
regard, Justice Wilson argued that taking the abortion decision away from 
a pregnant woman and putting it in the hands of a committee amounts to 
as serious a violation of her right to personal autonomy under section 7 as 
it would be to establish a committee to decide whether the pregnancy 
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should continue.’*° Justice Wilson’s opinion on the issue of reproductive 
rights confirms the judgment of the Ontario Court of Appeal, which also 
held that the decision to bear children falls within the ambit of section 7.?’ 

The relationship between section 7 and procreative rights also is raised 
in E. (Mrs.) v. Eve.’”* In that case, it was argued that, by depriving a 
mentally incompetent woman of the right to procreate, a court-ordered 
sterilization would infringe on her rights under section 7. On the non- 
constitutional issue of whether the court should exercise its parens patriae 
jurisdiction to order the sterilization, Justice La Forest argued that: 

The importance of maintaining the physical integrity of a human being 

ranks high in our scale of values, particularly as it affects the privilege 

of giving life. I cannot agree that a court can deprive a woman of that 

privilege for purely social or other non-therapeutic purposes without her 

consent. The fact that others may suffer inconvenience or hardship from 

a failure to do so cannot be taken into account.!”° 


While Justice La Forest refrained from deciding the constitutional 
question of whether the right to bear children is guaranteed under the 
Charter, he underlined the “growing legal recognition of the fundamental 
character of the right to procreate.”’*° 

A more restrictive view of section 7 was forwarded by Justice Lamer 
in Reference Re ss. 193 and 195.1(1)(c) of the Criminal Code (Man.) 
(“Prostitution Reference”).'°' Justice Lamer argued that the interests 
protected by section 7 “are properly and have been traditionally within the 
domain of the judiciary,”’*’ and that the restrictions on the liberty and 
security of the person that concern section 7 “are those that occur as a 
result of an individual’s interaction with the justice system, and its 
administration.”'*° 

If the Court accepts this narrower view of section 7, it is unlikely that 
parenthood as such will be recognized as a protected interest under section 
7; however, as the majority decision in the Morgentaler'™ case indicated, 
even under a restrictive reading of the right to life, liberty, and security of 
the person, the Court may be prepared to prohibit certain state inter- 
ferences with parental choices. Thus, for example, while the Court might 
not accept the argument that section 7 guarantees the right to become a 
parent, it may decide that the government may not use the threat of 
criminal sanction to curtail an individual's decision to conceive or bear a 
child. 

If the Court adopts a broader conception of the right to life, liberty, 
and security of the person — such as the one forwarded by Justice Wilson 
in R. v. Jones,'*° that it includes the “freedom ... to develop and realize 
[one’s] potential to the full,” “to plan [one’s] own life,” and “to make [one’s] 
own choices for good or ill’’*° — the right to become a parent per se 
probably will be protected. 

There is no doubt that parenthood is a fundamental value in society. 
As Justice Wilson pointed out in the Morgentaler case, the choice to 
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procreate is one of the most basic, personal, and important decisions a 
person can make.'*” A person's relationship with his or her children, as 
Justice Wilson argued in the Jones case, is also central to his or her sense 
of self and place in the world.'** The choice to reproduce and to become a 
parent, in biological or social terms, is intimately linked with notions of life, 
liberty, and personal security. As Justice Wilson concluded in the 
Morgentaler case, it warrants protection under any but the narrowest 
interpretation of section 7.'°° 

A wider interpretation of interests included in the right to life, liberty, 
and security of the person probably also will lead to a wider view of the 
protection afforded by the “principles of fundamental justice” under section 
7. Justice Lamer’s restrictive interpretation of the right to life, liberty, and 
security in the “Prostitution Reference”’*° was coupled with the narrow view 
that the principles of fundamental justice are those “that govern the justice 
system.”'*’ In the Morgentaler case, however, Justice Wilson took the 
broader view that an interference with life, liberty, or security of the person 
that infringes another Charter right violates the principles of fundamental 
justice.‘ In the Jones case, Justice La Forest suggested for the majority 
that where a deprivation of section 7 rights results from the imposition of 
arbitrary standards, such as those extraneous to the policy they should 
promote, or from the application of those standards in a fundamentally 
unfair way, such as where the decision maker fails to examine the facts or 
to consider the affected person’s representations fairly, that deprivation will 
be deemed to violate the principles of fundamental justice.’ 

While Justice Lamer’s interpretation of the principles of fundamental 
justice focussed primarily on deprivations of section 7 rights resulting from 
the application of criminal law, the latter interpretations would place 
greater limits on the government’s ability to interfere with reproductive 
rights. For example, in Justice Wilson’s analysis, interferences with the 
right to parenthood would not be permissible if they also violate the right 
to equal protection or equal benefit of the law under section 15, or the right 
to freedom of conscience or religion under section 2. In Justice La Forest’s 
interpretation, legislative or administrative policies that restrict the right to 
parenthood on the basis of unfair or arbitrary processes or criteria also 
would violate principles of fundamental justice.'“* 


The Right to Parenthood Through the Use of New Reproductive 
Technologies Under Section 7 

Recognition of a right to parenthood through the use of NRTs also 
would depend on the scope and content given to the rights to life, liberty, 
and security of the person under section 7. If the right to parenthood by 
conventional biological means is deemed to fall within the scope of sec- 
tion 7, the right to parenthood through alternate means, including through 
assisted human reproduction, surrogate motherhood, and adoption, prob- 
ably would enjoy similar recognition. The process of conception, gestation, 
and birth may be different in each case; however, the fundamental personal 
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decisions involved are essentially the same. In each case, the choice and 
the outcome are parenthood. Thus, the prohibition of resort to NRTs or the 
imposition of unreasonable restrictions on the availability of adoption would 
be subject to challenge under section 7. 


The Right to Parenthood Through the Use of New Reproductive 
Technologies Under Section 15 
A willingness to recognize a right to parenthood through conventional 
biological means but not through the use of NRTs, or the imposition of 
different burdens or restrictions on parents of each class, raises additional 
issues under section 15 of the Charter. 
Section 15(1) of the Charter provides: 
15.(1) Every individual is equal before and under the law and has the 
right to the equal protection and equal benefit of the law without 
discrimination and, in particular, without discrimination based on race, 
national or ethnic origin, colour, religion, sex, age or mental or physical 
disability. '*° 


Like that of section 7, the scope of section 15 has not been established 
by the courts. In particular, the question of whether section 15 compels 
state action to ensure equality, or whether it only prohibits state action that 
creates inequalities, has not yet been decided. In McKinney v. University 
of Guelph, however, Justice La Forest suggested that for section 15 to come 
into operation, the alleged inequality must be one made by “law,” in the 
sense of a statutory or discretionary power.'*° Further, in R. v. Hess and 
Nguyen,'*’ Justice Wilson argued that failure by the legislature to provide 
Criminal Code protection for one class of potential victims, while another 
class is protected, is not the form of injustice that section 15(1) is designed 
to address.’*® 

In R. v. Turpin, Justice Wilson described the purpose of section 15 as 
“remedying or preventing discrimination against groups suffering social, 
political and legal disadvantage in our society.”’*° She explained that to 
prove a violation of section 15, it is necessary (1) to determine whether the 
legislation in question creates a distinction that violates the right to 
equality before, equality under, equal protection of, or equal benefit of the 
law; and (2) whether that distinction is discriminatory in purpose or effect. 
Insofar as the second requirement of section 15(1) is concerned, Justice 
Wilson cited Justice MclIntyre’s decision in Andrews v. Law Society of 
British Columbia, in which he suggested that: 

[D]iscrimination may be described as a distinction, whether intentional 

or not but based on grounds relating to personal characteristics of the 

individual or group, which has the effect of imposing burdens, obliga- 

tions, or disadvantages on such individuals or group not imposed upon 
others, or which withholds or limits access to opportunities, benefits, 

and advantages available to other members of society.'*° 


Referring to Justice McIntyre’s definition, Justice Wilson emphasized 
it is important to look at the impugned legislation and at the larger social, 
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political, and legal context to ascertain whether differential treatment will 
result in inequality or, conversely, whether ina pasniculas context identical 
treatment will create inequality or foster disadvantage. | 

In deciding whether the individual or group in question, while not 
expressly enumerated in section 15, is among those that the section is 
designed to protect, Justice Wilson pointed to “indicia of discrimination 
such as stereotyping, historical disadvantage or vulnerability to political 
and social prejudice.” On the basis of her analysis, Justice Wilson found 
that persons living outside Alberta who cannot elect to be tried by judge 
alone are not a disadvantaged group within the meaning of section 15, even 
though Alberta residents are eligible for such trials. Justice Wilson 
suggested, however, that province of residence sometimes may constitute 
grounds of discrimination under section 15.**° 

The relationship between section 15 and reproductive rights has not 
been directly addressed by the Court. In Brooks v. Canada Safeway Ltd., es 
however, Justice Dickson found that a company accident and sickness plan 
that denied benefits to pregnant employees violated the equality guarantees 
of the Manitoba Human Rights Act.’ After referring to the significant 
disadvantages that women suffer because of their reproductive capacities, 
Justice Dickson concluded that, “it is difficult to conceive that distinctions 
or discriminations based upon pregnancy could ever be regarded as other 
than discrimination based upon sex, or that restrictive statutory conditions 
applicable only to pregnant women did not discriminate against them as 
women,”'” 

In the context of the claim that section 15 guarantees a right to 
parenthood through the use of NRTs, several arguments can be made. 
First, it can be argued that infertility, or the inability to become a parent by 
traditional biological means, constitutes a physical disability. As a 
consequence, persons seeking to become parents through the use of NRTs 
would enjoy the equality rights guaranteed by section 15(1) to the 
physically disabled. If this argument were accepted, the government could 
not discriminate against those claiming a right to parenthood through the 
use of NRTs. In Justice McIntyre’s words, section 15(1) would invalidate 
laws or policies that impose “burdens, obligations, or disadvantages” not 
imposed on conventional biological parents or that withhold or limit access 
“to opportunities, benefits, and advantages available to other members of 
society.”'°’ Thus, any attempt to restrict those seeking to become parents 
through the use of NRTs in ways that do not apply to conventional 
biological parents would violate section 15(1). Similarly, depriving those 
seeking to become parents through the use of NRTs of opportunities or 
advantages offered to other parents would be impermissible. To be upheld, 
measures having a differential impact on the basis of biological ability to 
become a parent must be justified by the government as a reasonable limit 
under section 1 of the Charter, as discussed below, © 

Second, it could be argued on the other hand that infertile persons, or 
those unable to become parents by conventional biological means, are 
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members of an analogous, non-enumerated class under section 15(1). To 
support this argument, it must be shown that such persons are subject to 
“social, political and legal disadvantage”’*’ similar to that suffered by 
members of groups specifically mentioned under section 15 or, in other 
terms, that they constitute a “discrete and insular minority.”’® If such an 
argument were successful, those unable to become parents through 
traditional biological means would enjoy the same protection as the 
physically disabled or any other group enumerated in section 15(1). 


Reasonable Limits on the Right to Parenthood Through the Use of New 
Reproductive Technologies Under Section 1 

Section 1 provides that Charter rights and freedoms are guaranteed 
“subject only to such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society.” The Court has 
decided that, to successfully invoke section 1, the government must 
demonstrate that its objectives are sufficiently important to warrant 
overriding a constitutionally protected right, and that its chosen means are 
reasonable and demonstrably justified. The Court has insisted that the 
governmental measures must be rationally connected to their purpose, 
must impair the right or freedom as little as possible, and must be 
proportionate, insofar as their effects upon the protected right are 
concerned, to the governmental objectives pursued.’*’ 

In McKinney v. University of Guelph, Justice La Forest suggested that 
the courts should apply the minimum impairment test with a greater 
degree of circumspection in areas outside the field of criminal law, where 
legislative decisions are based on “a mix of conjecture, fragmentary 
knowledge, general experience and knowledge of the needs, aspirations and 
resources of society, and other components.”’™ Citing his decision in R. v. 
Edwards Books and Art Ltd.,'°* Justice La Forest also proposed that where, 
in attempting to protect the rights of one group, the legislature imposes 
burdens on the rights of another, it “must be given reasonable room to 
manoeuvre to meet these conflicting pressures.”'™* 

Parenthood through the use of NRTs raises social, ethical, and legal 
concerns that may be absent in the case of parenthood by traditional 
biological means. The question of whether a given restriction on the right 
to parenthood through the use of NRTs would constitute a reasonable limit 
under section 1 of the Charter might involve considerations that are absent 
in the case of parenthood by traditional biological means, and might in 
some circumstances lead to differing results. 

As discussed, the impact of NRTs extends well beyond the individuals 
directly involved in their use. The research, development, and application 
of NRTs affect the prospective biological and social parents and the children 
born as a result of their use, women as a group, and society. The presence 
of these competing interests may well justify a range of restrictions or 
prohibitions on the right to parenthood through the use of NRTs. So long 
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as such restrictions reflect important governmental objectives and are 
rationally connected to them, they will be upheld under section 1. 

Protecting the interests of women providing reproductive and 
gestational services, for example, may warrant the imposition of restrictions 
on those seeking to become parents through resort to surrogate 
motherhood. Statutory provisions ensuring the custodial and access rights 
of surrogate mothers might well be perceived as infringements upon the 
parental rights of the social parents, as might statutory prohibitions against 
contractual waivers of such rights. Nevertheless, under section 1, 
legislative safeguards of this nature might well be justified. So long as it 
can be shown that the legislature has studied the issue and that its 
intervention is rationally designed to protect surrogate mothers from 
interference with their own parental and other rights, such measures will 
be upheld under section 1. 

Similarly, the rights of children born through the use of NRTs may 
warrant restrictions on the parental rights of their social and biological 
parents. For example, gamete screening for potential health and genetic 
defects might be permissible in the case of IVF or for those providing 
gametes for AI, although such screening might not exist in context of 
traditional biological parenthood. Further, in the case of adoption, the 
adopted child’s interests may justify the state imposition of restrictions on 
the parental rights of those seeking to adopt. As Justice La Forest 
suggested in the McKinney case, in situations where legislatures engage in 
a difficult balancing of competing public and private interests, the courts 
will grant them reasonable latitude in their legislative choices in applying 
section 1. 


The Right to Parenthood Through Subsidized Access to New 
Reproductive Technologies 


The Right to Subsidized Access to New Reproductive Technologies 
Under Section 7 

The issue of the right to government-subsidized access to parenthood 
through the use of NRTs becomes more difficult because it raises the 
question of whether section 7 of the Charter imposes any affirmative 
obligations on the state. As suggested, that section 7 may require the state 
to ensure that the rights to life, liberty, and security actually can be 
enjoyed has not been ruled out; however, existing Supreme Court case law 
appears to reflect the view that section 7 provides a guarantee against only 
state action, not inaction. 

In the “Prostitution Reference,” Justice Lamer asserted that section 7 
comes into play only when state action threatens an individual's life, 
liberty, or personal security." In the Morgentaler case, Justice Dickson 
suggested that lack of access to therapeutic abortion services, and many 
other health services in rural areas, does not present a problem; rather, 
parliamentary action limiting women’s access to such services gives rise to 
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a section 7 violation.’*° In the same case, Justice Wilson also spoke 
primarily in terms of controlling state action, stating that “the rights 
guaranteed in the Charter erect around each individual, metaphorically 
speaking, an invisible fence over which the state will not be allowed to 
trespass.”'°” 

The United States Supreme Court came to a similar conclusion in the 
reproductive rights context. In Roe v. Wade, the Court held that the due- 
process clause of the Fourteenth Amendment encompasses a woman’s right 
to decide whether to have an abortion.’ In Thornburgh v. American 
College of Obstetricians and Gynecologists, the Court reconfirmed its 
judgment in Roe v. Wade in the following terms: 

Few decisions are more personal and intimate, more properly private, or 

more basic to individual dignity and autonomy, than a woman’s decision 

... Whether to end her pregnancy. A woman’s right to make that choice 

freely is fundamental. Any other result, in our view, would protect 

inadequately a central part of the sphere of liberty that our law 
guarantees equally to all.’®° 


In subsequent decisions in Maher v. Roe'” and Harris v. McRae,” 
however, the Court upheld state laws denying Medicaid funding to poor 
women seeking therapeutic and non-therapeutic abortions, even though 
such funding is available for childbirth-related medical services. The Court 
explained its decision in the following terms: 

Although the liberty protected by the Due Process Clause affords 

protection against unwarranted government interference with freedom 

of choice in the context of certain personal decisions, it does not confer 

an entitlement to such funds as may be necessary to realize all the 

advantages of that freedom.'” 


The Court concluded that while indigence may make it difficult or even 
impossible for some women to obtain abortions, this situation is not created 
by government regulation and does not give rise to a constitutional remedy. 

The Supreme Court of Canada has made it clear that the Canadian 
and U.S. constitutions spring from different social, political, and legal 
traditions, and great care must be taken in applying U.S. jurisprudence to 
the Canadian Charter.’” As Justice Dickson explained in R. v. Big M Drug 
Mart: “the Charter was not enacted in a vacuum, and must therefore ... be 
placed in its proper linguistic, philosophic and historical contexts.”’”* 

In contrast to the United States, Canada has a long tradition of 
positive state intervention in individual and collective social, political, and 
economic life. Canadians have come to see the state as having a positive 
obligation to ensure that all Canadians can enjoy the full benefits of 
citizenship, including access to health care and other programs that ensure 
an acceptable level of social well-being.'” This view is reflected in part by 
the language of section 36 of the Constitution Act, 1982.'” Unlike the 
United States Constitution, the Charter contains guarantees framed in 
positive terms.'”” 


28 Overview of Legal Issues in NRTs 


If the Canadian Supreme Court were to interpret the right to life, 
liberty, and security of the person in light of Canadian social-welfare 
traditions, a right to subsidized access to NRTs might be found. Such right 
might be recognized as a necessary component of an infertile person’s right 
to parenthood. Alternatively, a right to subsidized access to NRTs might be 
found as an element of the right to security of the person, interpreted as 
entailing access to basic social and health care services.’ In either event, 
the right could be effected through direct spending by Parliament or 
through existing provincial health insurance schemes.'”? In both cases, 
however, the impact of section 1 of the Charter must be considered. 

In McKinney v. University of Guelph, the Court confirmed its 
willingness to allow Parliament greater latitude when the abridgement of 
Charter rights is the product of difficult social and economic choices 
relating to the allocation of government resources.’” Clearly, a guarantee 
of subsidized access to NRTs would have substantial financial implications 
for the state, and would dictate certain health and research expenditures 
that otherwise might not be made. In the face of competing social, 
economic, and constitutional interests, a decision to limit the right to 
parenthood through subsidized access to NRTs might well be viewed as 
consistent with principles of fundamental justice under section 7,’* or 
more easily justified as a reasonable limit under section 1.’ 


The Right to Subsidized Access to New Reproductive Technologies 
Under Section 15 

The question of whether section 15 of the Charter guarantees 
subsidized access to NRTs raises issues similar to those discussed with 
respect to section 7. The Court has not yet been called upon to decide 
whether section 15 imposes affirmative obligations on governments to 
ensure that Canadians are in fact equal; however, case law points to a 
requirement of some government action, whether of a legislative, regulatory, 
or policy nature, for section 15 to apply.’ 

As discussed in detail below, once government decides to provide or 
to subsidize access to NRTs, it must do so in a non-discriminatory fashion. 
The question remains, however, whether section 15(1) compels the state to 
provide or to subsidize access to NRTs in the first place. For such an 
argument to succeed, it must be demonstrated that failure to subsidize 
access to NRTs for the infertile or for those who cannot become parents by 
traditional biological means amounts to discrimination within the meaning 
of section 15(1). 

As Justice Wilson explained in R. v. Turpin, section 15(1) requires two 
things to be shown: (1) government action creates a distinction that 
violates the right to equality before, equality under, equal protection of, or 
equal benefit of the law, and (2) the distinction has a discriminatory 
purpose or effect.'** Where the government fails to provide or to subsidize 
access to NRTs, the principal difficulty is that government inaction, rather 
than “law,” creates the distinction between those who can and those who 
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cannot become parents through traditional biological means. Thus, it is 
possible to move on to the second stage of analysis only if the Court 
expands the notion of law under section 15 to include government inaction 
as well as legislation, regulation, or policy. As discussed, this requires 
proof of discrimination, in the sense of imposition of burdens or 
disadvantages, or limitation of opportunities or advantages available to 
other members of society. 

In summary, the section 15 argument would be that government 
failure to ensure that those unable to become parents through conventional 
biological means can do so through the use of NRTs, as a basic, fully 
subsidized health service, limits opportunities enjoyed by other members 
of society. In particular, failure to subsidize access to NRTs deprives those 
unable to become parents through traditional biological means of the ability 
to become parents, and all of the benefits and advantages that parenthood 
entails in Canadian society. If this argument succeeds, it will fall to the 
government to convince the court that failure to subsidize access to NRTs 
nevertheless is a reasonable limit under section 1, for the reasons outlined 
above. 


Barriers to Access to New Reproductive Technologies 


Once NRTs are available as publicly or privately funded health 
services, many issues arise. For example, is the government obliged under 
section 15 of the Charter to remove any remaining barriers faced by those 
seeking access to them?’” In particular, must it ensure that province of 
residence; social or economic condition; racial or ethnic origin; sexual 
orientation; marital, parental, or family status; age; and mental or physical 
disability do not impede access to NRTs? 

Further, as a preliminary matter, to whom does the Charter apply in 
the field of NRTs? Are bodies other than the legislative and executive 
branches of government required to make their NRT-related policies 
conform with the Charter? If not, must governments act to ensure that the 
policies and practices of non-governmental bodies respect fundamental 
Charter guarantees? 


Application of the Charter to Non-Governmental Providers of New 
_ Reproductive Technologies 

Section 32(1) provides that the Charter applies to Parliament, to the 
federal government, and to each provincial legislature and government in 
respect of all matters within their authority. The Court has made it clear 
that section 32(1) confines the application of the Charter to government 
action, and that it does not extend to cover private activity.'°° Thus, the 
legislative and executive branches of government clearly must respect 
section 15. But what other policy makers or providers of NRTs also are 
bound by the Charter’s anti-discrimination requirements? 

In McKinney v. University of Guelph, a majority of the Court held that 
an entity such as a university is not part of government within the meaning 
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of section 32(1),'8? even though it operates under statutory authority, 
performs an important public service, is subject to extensive government 
regulation, and receives substantial public financial assistance. In 
Stoffman v. Vancouver General Hospital,’ the Court rejected the argument 
that a medical staff regulation requiring mandatory retirement at age 65, 
approved by the Vancouver General Hospital’s board of directors and 
subsequently by the minister of health, violates section 15. The majority 
held that, although hospital services are an important part of the provincial 
legislative mandate, the hospital itself is not part of government, and the 
provision of health care does not qualify per se as a governmental function 
within the meaning of section 32(1).'*° As a result, the majority held, the 
hospital’s policies and regulations are not subject to Charter review. 

While the Court might reach a different decision with respect to 
hospital policies relating directly to patient care, the outcome in the 
Stoffman case suggests that the Charter’s reach in the area of NRTs may 
be limited. In particular, the case suggests that non-governmental 
providers of NRTs, such as public and private clinics or individual 
physicians, may not be held accountable under the Charter. 

The argument that the government must nevertheless act affirmatively, 
through adoption of legislation and policies ensuring non-discriminatory 
access to NRTs, presents difficulties similar to those discussed with respect 
to compulsory government subsidization of NRTs. Such argument assumes 
that the government must act affirmatively to remove barriers to inequality, 
even though such barriers may not be directly of its own making. 

If the government chooses to subsidize users of NRTs under existing 
health insurance plans, however, or takes any other legislative or policy 
initiative to facilitate access to NRTs, such action clearly will be subject to 
section 15 review. As the Federal Court of Appeal’s decision in Schachter 
v. Canada demonstrated, a policy, program, or statute that is under- 
inclusive, in the sense of excluding particular groups, will be susceptible 
to section 15 review in the same way as an outright denial of a benefit on 
discriminatory grounds.'” 


Barriers Relating to Province or Region of Residence 

It is clear from the Court’s judgment in R. v. Sheldon S.'*! that 
interprovincial variations or inequalities in access to benefits resulting from 
the application of provincial legislation or policy cannot be challenged on 
section 15 grounds. As Justice Dickson explained, a contrary result would 
be inconsistent with the basic principles underlying Canadian federalism;!°2 
however, the Court has not dismissed the possibility that provincial 
differences resulting from the application of federal law might violate 
section 15. The same will be true for regional differences created by federal 
law or policy. Interprovincial variations in the accessibility of NRTs would 
have to be challenged on grounds that residents of provinces or regions 
where the availability of such services was poor or non-existent are victims 
of discrimination on the basis of province or region of residence. 
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- Demonstrated inequalities in access to federal decision making in general, 
and to the health and social welfare policy-making process in particular, 
would be relevant factors in such an argument, as would be historic 
inequalities in availability of health and other federally subsidized services. 

The argument that interprovincial variations in access to NRTs violate 
section 15 is supported by the language of section 6(3)(b) of the Charter, 
which prohibits unreasonable provincial residency requirements for the 
receipt of publicly provided social services. Such claims also would gain 
strength from the language of section 36, which, as discussed, entrenches 
a commitment on the part of all governments to promote equal 
opportunities for the well-being of Canadians and to provide essential 
public services of reasonable quality to all Canadians.’* 


Barriers Relating to Social or Economic Condition 

Barriers to access to NRTs based on social and economic conditions 
probably will be susceptible to challenge under section 15, since socially 
and economically disadvantaged people possess many of the same 
attributes as groups specifically enumerated in section 15. However, the 
argument that governments must fully subsidize access to NRTs, so that 
those with limited financial means are not prevented from becoming 
parents if they cannot do so through traditional biological means, presents 
the interpretive difficulties discussed earlier.'** 

Similar problems are raised by the claim that, where many Canadians 
lack access to basic health care, the decision to provide public funding for 
NRTs violates the equality rights of the socially and economically 
disadvantaged. An affirmative decision to refuse access to NRTs to a 
person because of his or her social or economic condition, on the other 
hand, undoubtedly would contravene the equality guarantees set out in 
section 15(1). Proof of systemic discrimination in providing NRTs to the 
socially and economically disadvantaged also would constitute the basis for 
a section 15 challenge.’” 


Barriers Relating to Race or Ethnicity 

Section 15(1) of the Charter expressly prohibits discrimination on the 
basis of racial or ethnic origin.’*° Denying access to NRTs on the basis of 
race or ethnicity would contravene section 15(1). The more difficult issue 
is whether publicly subsidized access to NRTs in the face of government 
failure to adequately provide other services of greater benefit or need to 
members of racial or ethnic minorities violates section 15. The success of 
such claim, as suggested with respect to the adequacy of health services for 
the socially and economically disadvantaged, would depend on the scope 
of the obligations imposed on the state by section 15. 

General denial of access to a reproductive technology sought pre- 
dominantly by members of a given ethnic or racial minority also might give 
rise to section 15 concerns. As in other cases, the ability to prove the 
discriminatory effect of denial of service, and the weight accorded to 
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competing social or constitutional interests under section 1 of the Charter, 
would be crucial to the outcome of a challenge. 


Barriers Relating to Sexual Orientation 

Like socially and economically disadvantaged persons, homosexuals 
possess many of the characteristics of groups specifically enumerated in 
section 15. Thus, sexual orientation probably will be recognized by the 
Court as prohibited grounds of discrimination under section 15(1).'°’ As 
a result, any denial of access to NRTs based on the sexual orientation of the 
person seeking to provide or benefit from the technology will be 
unconstitutional. In particular, the view that AI should be available only 
as a response to male infertility, rather than as a means of expanding 
women’s reproductive choices, if reflected in government legislation, policy, 
or practice, would be susceptible to section 15 review. Similarly, defining 
AI as a medical practice that can be performed only by physicians or in 
medical settings (notwithstanding its minimal health risks), thus permitting 
individual physicians and reproductive clinics to discriminate against those 
seeking the service on the basis of their sexual orientation, also would be 
subject to section 15 challenge. To survive, such policies, like other section 
15 violations, would need to be justified under section 1 as reasonably and 
demonstrably necessary to protect competing societal interests. 


Barriers Relating to Marital, Family, or Parental Status 

Marital, family, and parental status can be seen as grounds of 
discrimination analogous to those expressly included under section 15. 
Marital status, in particular, is a prohibited grounds of discrimination 
under all Canadian human rights codes.'* Family status also is protected 
in many provinces. Statutory provisions discriminating against individuals 
on the basis of their marital, family, or parental status also have been 
found contrary to section 15 by lower courts.’” Thus, it can be argued that 
restricting an individual's access to NRTs on the basis of his or her marital, 
family, or parental status violates section 15 and is impermissible without 
justification under section 1. : 


Barriers Relating to Age 

Section 15 prohibits discrimination on the basis of age in specific 
terms; however, in the McKinney case, Justice La Forest argued that there 
are important differences between age discrimination and the other grounds 
mentioned in section 15. He contended: 


[W]hile we must guard against laws having an unnecessary deleterious 
impact on the aged based on inaccurate assumptions about the effects 
of age on ability, there are often solid grounds for importing benefits on 
one age group over another in the development of broad social schemes 
and in allocating benefits. 


Conditions of access to NRTs based upon the applicant’s age would 
contravene section 15. Justice La Forest's reasoning suggested, however, 
that so long as the demand for access to NRTs exceeds the available supply 
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and NRTs represent a scarce resource in health and social terms, barriers 
_TYelating to age may be more easily justified under section 1 than 
restrictions based on other prohibited grounds. As Justice La Forest 
underlined, however, such rationalizations cannot be based upon 
inaccurate preconceptions about the relationship between age and ability 
— in this case, between age and physical or social aptitude for parenting. 


Barriers Relating to Mental or Physical Disability 

Physical and mental disability are expressly prohibited grounds of 
discrimination under section 15(1).”°' Thus, denying persons with physical 
or mental disabilities access to NRTs would violate section 15(1). An 
argument also could be made that certain forms and uses of NRTs 
undermine the equality rights of the physically and mentally disabled. To 
succeed, the discriminatory impact of the technology in question on 
persons with disabilities, whether in direct or systemic terms, must be 
demonstrated. Where such discrimination could be demonstrated, access 
to the technologies that is subsidized, controlled, or sanctioned by 
government would need to be justified as a reasonable limit on the equality 
rights of the disabled under section 1 of the Charter. 


Rights of Those Involved in the Provision of New Reproductive 
Technologies 


Rights of Surrogate Mothers 

As biological and/or gestational mothers, surrogate mothers enjoy the 
same constitutional guarantees under sections 7 and 15 of the Charter as 
other biological mothers and parents. That they have entered into private 
prenatal contractual arrangements with the eventual social parents of the 
fetus does not alter or reduce their constitutional rights insofar as 
reproductive autonomy and parenthood are concerned. As a consequence, 
state-imposed limitations on surrogate mothers’ reproductive and parental 
rights will be subject to Charter scrutiny.*” For example, legislative 
requirements that surrogate mothers be subject to judicial screening for 
physical, mental, and social suitability°°? and that they be judicially 
compelled to surrender their biological or gestational children upon birth?” 
clearly would violate sections 7 and 15 of the Charter. 

Like other alternative reproductive methods, however, surrogate 
motherhood involves competing social and constitutional interests. 
Essentially, surrogate motherhood involves the purchase and sale of 
women’s reproductive services. The fact that it occurs through the medium 
of private contract law shields the practice from scrutiny for harm to the 
reproductive, parental, and broader social rights of the individual women 
involved. For example, contractual provisions relating to medical 
surveillance of surrogate mothers during pregnancy, and to irrevocability 
of consent to the transfer of custody to the social parents, would, if 
statutorily imposed, violate fundamental constitutional rights. 
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The fact that surrogate motherhood occurs within the private sphere 
of contract law also disguises its wider social significance for women. In 
particular, the extent to which the availability of surrogate motherhood 
perpetuates images of women’s proper role in society and heightens the risk 
of exploitation for socially and economically disadvantaged women goes 
unexamined. These considerations are relevant to the constitutional justi- 
fiability of limits on the practice of surrogate motherhood. For example, 
statutory measures providing for judicial non-enforceability of certain 
contractual stipulations, for non-enforceability of such contracts in general, 
or for statutory prohibitions against third-party, for-profit activities in the 
sphere of surrogate motherhood could be defended under section 1. 

Given the debate over the scope and meaning of the guarantees 
contained in sections 7 and 15 of the Charter, it is unclear whether the 
government has an obligation to adopt statutory measures aimed at 
protecting women’s rights in the surrogate motherhood context. For 
example, does the government have a duty to ban third-party, for-profit 
activities in this area or to establish statutory waiting periods for transfer 
of custody of the child after birth, similar to those existing in the adoption 
context? Pursuant to the Court’s decision in R.W.D.S.U. v. Dolphin Delivery 
Ltd.,2 the constitutional reviewability of a judge’s decision to enforce the 
terms of a private contract, notwithstanding the negative impact it may 
have upon the surrogate mother’s reproductive, parental, and social rights, 
also is in doubt. 


Rights of Gamete Donors 

Because their decision-making and reproductive capacities are 
involved, egg and sperm donors enjoy similar constitutional guarantees to 
those of other biological parents. Thus, restrictions on the reproductive 
rights of gamete donors would be subject to scrutiny under sections 7 and 
15 and to justification under section 1 of the Charter. 

For example, legislatively sanctioned screening of gamete donors for 
race, social condition, or sexual orientation would constitute prima facie 
section 15 violations; however, limitations on the rights of gamete donors 
might be justified where these were designed to protect competing consti- 
tutional or social interests. As a result, screening of gamete donors for 
genetic and health risks, statutory obligations to disclose relevant health 
information in the interests of children, and controls on for-profit activities 
in the interests of socially and economically disadvantaged donors could be 
found justifiable within the meaning of section 1. 

Case law suggests that gamete donors’ concerns regarding privacy and 
consent also merit constitutional attention. The Court has recognized that 
sections 7 and 8°” of the Charter protect individuals from “unjustified state 
intrusions upon their privacy.”*®* It has defined privacy as “the right of the 
individual to determine for himself when, how, and to what extent he will 


release personal information about himself.” In R. v. Dyment, Justice 
La Forest argued: 
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In modern society, especially, retention of information about oneself is 
extremely important. We may, for one reason or another, wish or be 
compelled to reveal such information, but situations abound where the 
reasonable expectations of the individual that the information shall 
remain confidential to the persons to whom, and restricted to the 
purposes for which it is divulged, must be protected.”’° 


On that basis, legislative measures providing for release of identifying 
information about gamete donors to third parties or to the state without 
their prior knowledge or consent may be subject to Charter review under 
sections 7 and 8. Measures involving the use of information, such as might 
be required to establish an effective records linkage system, where the prior 
consent of the gamete donor had not been obtained would need to be 
justified under section 1. This justification could be based on the need to 
protect other social and constitutional interests, such as the rights of 
children born through the use of NRTs to know their medical histories and 
cultural origins. It is unlikely, however, that release of non-identifying 
information about gamete donors would be subject to similar Charter 
scrutiny. Any constitutional restrictions also would cease to apply where 
the gamete donor’s consent had been obtained. In other words, while 
sections 7 and 8 would not guarantee the right to donate gametes 
anonymously, they would guarantee the right not to have a promise of 
anonymity revoked after the donation. 

An argument also can be made that section 7 of the Charter entitles 
gamete donors to control the ultimate use of their gametes and, in 
particular, requires the prior consent of gamete donors to any taking of 
their gametes, as well as to any previously unauthorized use of their 
gametes. Such a right would appear to be implicit in the notion of 
reproductive choice and autonomy, recognized by Justice Wilson in the 
Morgentaler case.”"’ The right to control the ultimate use of one’s gametes 
would apply, for example, to a third-party decision to use gametes or the 
resulting embryo for experimental purposes when the donor's original 
intention was that the gametes be used only for purposes of conception. 
The right also would apply in the case of collection and use of 
supplementary gametes without the donor’s consent. 


Rights of Physicians and Commercial Providers of New Reproductive 
Technologies 

The Court has decided that sections 7 and 15 of the Charter guarantee 
the rights of only physical persons, not corporate persons.””” To date, the 
Court has hesitated to accept the view that section 7 of the Charter protects 
purely economic interests.”’* With the possible exception of advertising, 
where certain freedom of expression guarantees have been recognized,” it 
is unlikely that regulation of the corporate or commercial activities of 
providers of NRTs will be subject to constitutional constraint. Thus, for 
example, prohibition of for-profit activities in some or all aspects of the 
research, development, and use of NRTs would be permissible, as would 
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any government-imposed regulatory limits. Regulation of false, misleading, 
or socially harmful advertising also would be permissible, BELG: in the 
interests of individual users of NRTs, or the public generally. 

It also is unlikely that physicians and other health care professionals 
involved in providing NRTs will be protected from regulatory intervention by 
section 7.2!© In Wilson v. British Columbia (Medical Services Commission), 
the British Columbia Court of Appeal held that while section 7 protects the 
right of physicians to practise their profession in the province, regulation 
of standards of admission, mandatory medical malpractice insurance, and 
standards of practice and behaviour clearly would not infringe section 7.*"” 
Similarly, in Charboneau v. College of Physicians and Surgeons of 
Ontario,?'® the Ontario High Court decided that a physician’s section 7 
rights were not infringed when patient records were examined by a peer- 
assessment program. Thus, it would be open to the government to regulate 
all aspects of medical practice in the field of NRTs, including standards of 
disclosure and consent, liability for misrepresentation and negligence, 
maintenance and disclosure of records, collection of statistical information, 
and prohibition against discriminatory screening and other practices. 


Rights of the Fetus, the Embryo, and the Gamete 


Under both Quebec civil and anglo-Canadian common law, the fetus 
has no legal rights until it is born alive.” The question of whether the 
fetus enjoys constitutional rights under the Charter has not yet been 
answered by the Court. As mentioned,” while a Court majority in the 
Morgentaler case recognized that in the later stages of pregnancy the state 
might justify limits on a pregnant woman’s reproductive rights under 
section 1 of the Charter, it refrained from deciding the issue of the 
constitutional status of the fetus. 

The question of fetal rights under sections 7 and 15, however, was 
raised directly in Borowski v. Canada (A. G.}?! and in Tremblay v. Daigle.?? 
In the Borowski case, the plaintiff argued that section 251 of the Criminal 
Code, which was found unconstitutional in the Morgentaler case, violated. 
the fetus’s right to life under section 7. On appeal from the lower courts’ 
decision that the fetus was not protected by section 7,?”° the Court held 
that the plaintiff had lost his standing to raise the issue since (1) the 
therapeutic abortion provisions of the Criminal Code were no longer in force 
and could not be challenged under section 52(1) of the Constitution Act, 
1982, and (2) infringement of a person’s Charter rights was required to 
base a claim under section 24(1) of the Charter. 

In Tremblay v. Daigle, the Court pointed out that the fetus was not a 
legal person for purposes of Quebec civil law,??* the common law,2”° or the 
Quebec Charter of Human Rights and Freedoms,” and that the same 
Situation prevailed in the United Kingdom, Australia, and under the 
European Convention.*”’ The Court also rejected the argument that a 
father’s contribution to conception gave him the right to interfere with a 
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mother’s decisions regarding the fetus.*”° In considering the issue of fetal 
rights, the Court stated, “A foetus would appear to be a paradigmatic 
example of a being whose alleged rights would be inseparable from the 
rights of others, and in particular, from the rights of the woman carrying 
the foetus.”**° . The Court declined to resolve the question of the 
constitutional status of the fetus under the Charter. 

While the Court has not ruled on whether the fetus is protected under 
sections 7 and 15 of the Charter, it has concluded that protection of fetal 
life may justify certain limits on other constitutional rights, including the 
right to reproductive autonomy, pursuant to section 1 of the Charter. The 
Court has recognized, however, that the question of fetal rights is intimately 
related to the issue of women’s rights; the status of the fetus cannot be 
determined in isolation from its mother’s interests. Insofar as the rights of 
the fetus, embryo, and gamete in relation to research, development, and 
application of NRTs are concerned, these findings have numerous 
repercussions. 

Since the Court has recognized a state interest in fetal life only in the 
later stages of pregnancy, it probably will not be prepared to find that the 
fetus enjoys full section 7 and 15 nights at all stages of development and, 
therefore, that such rights impose obligations and constraints on the state 
in regulating NRTs. 

It is also unclear whether, given the legal status of the fetus in civil 
and common law and in light of competing religious, ethical, and biological 
notions of personhood and of when life begins,*°° the Court will find that 
the fetus enjoys independent Charter rights at any stage of development 
before birth. Rather, like the United States Supreme Court,”*' the Court 
may decide that the fetus is not a person for constitutional purposes, and 
that the interest in fetal life can be forwarded by the state only to justify 
limiting other constitutional interests, including the pregnant woman’s 
rights under section 7 and women’s individual and collective rights under 
section 15. 

Finally, it is unlikely that the Court will accept the proposition that the 
gamete and the embryo, given their state of physical development and 
conventional legal conceptions of personhood, are protected by the Charter, 
such that their constitutional interests must be considered in regulating 
NRTs. 

The Daigle case suggested that paternal consent requirements in the 
field of NRTs, whether in the interest of biological or social fathers, may be 
suspect, and that fathers lack the necessary judicial standing to raise legal 
and constitutional claims on behalf of the fetus. The Morgentaler case, 
however, suggested that the state may defend legislation adopted to protect 
fetal interests under section 1 of the Charter where such legislation 
interferes with other constitutional rights. Thus, the state could restrict the 
use of fetal sex-selection techniques and the application of other NRTs, 
even though such restrictions might interfere with reproductive and 
parental rights under section 7 or 15 of the Charter. Where the research, 
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development, or application of NRTs does not give rise to competing 
constitutional interests, it is clear that the government's ability to intervene 
in the name of the fetus, gamete, or embryo is unrestricted. For example, 
the government’s power to regulate or prohibit fetal experimentation; to 
establish public property regimes in the field of fetal, gamete, or embryo 
research: or to control other uses of the fetus, embryo, or gamete not 
involving reproductive, parental, or other Charter rights is unrestricted 
from a constitutional point of view. 


Rights of Children Born Through the Use of New Reproductive 
Technologies 

At birth, a child gains the full protection of the Charter. In particular, 
it can be argued that a child has the right under sections 7 and 15 to 
information about his or her biological, medical, and cultural background. 
In many cases, such information will be necessary to protect the child’s 
physical health — an interest recognized by the Court under section 7 of 
the Charter.2°? Such information also is important to the child’s sense of 
self and of his or her place in the world — values alluded to by Justice 
Wilson in the Jones case.”** To the extent that statutory provisions exist 
for such information to be released to adoptive children, section 15 also 
guarantees similar access to children born through the use of NRTs. Thus, 
legislative measures providing for the withholding of information related to 
the child’s medical and social background would need to be justified under 
section 1 as necessary to maintain the viability of gamete donation 
programs or to protect competing constitutional interests, such as the 
privacy rights of gamete donors.” 

A more difficult issue is the extent to which sections 7 and 15 of the 
Charter require the state to act to protect children born through the use of 
NRTs from any health or other dangers presented by these technologies 
and, in particular, to minimize the risk of their commodification. Under a 
more restrictive reading of sections 7 and 15, an affirmative answer to this 
question is unlikely; however, the state interest in preventing commod- 
ification of children may be relevant in analyzing the reasonableness of 
state interferences with parental or reproductive rights under section 1 of 
the Charter. Similarly, section 1 will permit the state to raise the consti- 
tutional interests of children born through the use of NRTs to justify other 
limits on parental or reproductive rights, such as prohibiting prenatal 
screening for sex selection or other discriminatory purposes. 
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Impact of the Charter on Government Regulation of New 
Reproductive Technologies 


Access to the Policy-Making Process in the Field of New Reproductive 
Technologies 

As suggested, it is not yet determined what affirmative obligations are 
imposed by sections 7 and 15 on governments to ensure that individuals 
may fully enjoy the rights contained in these sections. In particular, it is 
unclear what, if any, level of public participation in government decision 
making involving life, liberty, security, or equality-related interests is 
required. Insofar as the right to life, liberty, and security of the person is 
concerned, an argument can be made that the notion of fundamental 
justice in section 7 necessarily entails a participatory element. In 
administrative law terms, natural justice, or due process, traditionally has 
required that a person threatened by a government decision or action have 
an opportunity to be heard by the decision maker before the decision is 
taken.”*° The requirement of due process has been described as “one of the 
conditions of moral acceptability of those institutions that give some people 
power to control or intervene in the lives of others.”°° As another author 
puts it: 

Procedure is not primarily a way of confining government within the 

limits of rules. Instead, it is seen as a structure of opportunities for 

participation and criticism, allowing affected persons to challenge and 

influence official policy.”*” 


Transposed into the section 7 context, this reasoning suggests that: 
government policy making in areas involving life, liberty, or security-related 
interests must allow for participation by potentially affected individuals or 
groups in the decision-making process.”** As in the administrative law 
setting, the participation by affected parties in governmental decision 
making relating to fundamental interests is necessary for those decisions 
to be perceived as fundamentally just. 

Similar reasoning can be applied to section 15 of the Charter. 
Guarantees of equality before the law and equal benefit of the law, as 
interpreted by the Court, comport notions of political efficacy and social 
and political citizenship.”*° Exclusion from political decision making and 
inability to have one’s interests recognized by the policy-making process are 
traditional hallmarks of the disadvantaged groups for whose benefit section 
15 was adopted. Thus, section 15 can be read to require the full 
participation of all groups, and not merely the historically privileged, in the 
policy-making process, particularly when it touches upon fundamental 
interests and rights.”*° 

Given the importance of NRT-related issues and the nature of the 
individual, group, and collective interests involved, it can be argued that 
participation by affected parties in policy-making and regulatory processes 
involving NRTs is not only desirable from a policy perspective, but also 
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constitutionally required. At a minimum, an effort should be made to 
ensure that decisions involving research objectives and methods, infor- 
mation gathering, medical practices, access, and availability of NRTs are 
open to participation by members of the medical and research commu- 
nities, by users of NRTs, and by those groups such as the infertile, women, 
and the disabled whose interests are most at risk. Participation should 
extend beyond the immediate questions of how, for whom, and by whom 
NRTs are to be developed and applied. It should extend to broader policy 
issues, such as the priority of NRTs over other possible health and research 
expenditure choices and the relative merits of public over private or 
commercial control of NRTs. In addition, the government should foster or 
require similar levels of participation in non-governmental decision making 
relating to NRTs where it has the potential to affect the constitutional 
interests of individual providers and users of NRTs or of the public. 


Women’s Rights and New Reproductive Technologies 

Under sections 7 and 15 of the Charter, women have a particular 
claim to participation in policy making, regulation, and control of NRTs.”*" 
This claim is reinforced by the language of section 28, which guarantees 
the rights and freedoms contained in the Charter equally to women and 
men.”*? NRTs have reproduction as their primary object. As such, they are 
of fundamental concern to women as individuals and as a group. At the 
same time, however, women have not traditionally been involved in the 
research, development, or application of NRTs. They have not had an 
opportunity to define standards of access, practice, or consent, and they 
generally have been excluded from public and private policy making in 
science, medicine, and health. 

As the Court acknowledged in its interpretation of the equality rights 
provisions at issue in Brooks v. Canada Safeway,** women historically 
have been defined primarily in terms of their reproductive capacities. 
Because of this role, women have suffered significant economic, legal, and 
political disadvantage. As Justice Dickson recognized, the social 
significance of reproduction cannot be overlooked if women are to achieve 
meaningful equality. The rights contained in section 7 also have particular 
import for women, insofar as reproduction is concerned. As Justice Wilson 
pointed out in R. v. Morgentaler, women’s reproductive capacity forces them 
to make choices that men need not and cannot make.2“ While such 
choices go to the essence of “individual dignity and autonomy,” they are 
subject to social control and, often, to legal coercion. As the majority in 
Morgentaler accepted, this situation is inconsistent with the values reflected 
in section 7, which entitles women to make reproductive choices consistent 
with their own priorities and aspirations rather than those of third parties 
or the state. 

In summary, sections 7, 15, and 28 of the Charter demand that 
particular attention be paid to women’s views and interests in decision 
making about and application of NRTs. In particular, the following issues 
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are among those that require an analysis and response that reflect women’s 
needs and perspectives: workplace reproductive hazards and how they are 
dealt with; the reasons why women delay childbearing, thereby increasing 
their risk of infertility; the relationship between infertility and the safety of 
existing contraceptives; the need for greater availability of data on the long- 
term effects of NRTs, so women can make informed choices about them; 
prenatal screening, including its use for sex selection; and the problem of 
discrimination in providing NRTs, including discrimination based on 
marital status and sexual orientation. 


3. The Potential Impact of Future Constitutional 
Arrangements on the Regulation of New Reproductive 
Technologies 


The constitutional structure devised by the Fathers of Confederation 
in 1867 has been the subject of steady comment and review by 
governments, policy makers, and the public since the late 1960s. With the 
failure of the Meech Lake Accord”*® in June 1990, however, the issue of 
Canadian constitutional change has taken on new urgency. The debate has 
focussed primarily on the responsiveness of central institutions to regional 
needs, the problems created by the existing federal-provincial division of 
powers, and, since the adoption of the Charter in 1982, the appropriate 
scope of constitutional protection for individual rights and freedoms. As 
discussed below, the call for a reallocation of federal-provincial legislative 
authority and an expansion of Charter guarantees has potential 
implications for the regulation of NRTs. 


Changes to the Existing Division of Powers 


The Peace, Order, and Good Government Power 

A set of proposals relevant to federal regulation of NRTs involves the 
POGG power. Like the Special Joint Committee of the Senate and House 
of Commons on the Constitution of Canada (the Molgat-MacGuigan 
Committee),”*° the recent federal working paper recommended that the 
federal government maintain its authority to deal with national matters and 
emergencies, but authority over residual matters of a non-national nature, 
not specifically assigned to the federal government under section 91 or by 
the courts, be transferred to the provinces.”*’ As the discussion in Part 1 
makes clear, this distinction is less significant than it first appears, since 
the Supreme Court has suggested that, to be attributed to the federal 
government under the POGG clause, new matters must meet the same 
criteria as those of national concern.”** Under the recent federal proposals, 
the federal government could claim that NRTs are subject to federal 
jurisdiction under the national-concern branch of the POGG power. 
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The Federal Spending Power | | 
As discussed in Part 1, the federal government has used its spending 


power extensively since the end of World War II to create shared*cost and 
other programs, particularly in the fields of health and welfare. The 
perception that the spending power has permitted substantial federal 
encroachment into areas of exclusive provincial jurisdiction has generated 
ongoing demands by Quebec and other provinces for its containment or 
repeal. 

In its 1972 final report, the Molgat-MacGuigan Committee recom- 
mended that the federal government’s power to create new shared-cost 
programs and continue existing ones be subject to legislative approval in 
three of the four regions of Canada, and that any province choosing not to 
participate be entitled to compensation.”°*° Section 7 of the Meech Lake 
Accord would have amended the Constitution Act, 1867 to include the 
following: 

106A. (1) The Government of Canada shall provide reasonable 

compensation to the government of a province that chooses not to 

participate in a national shared-cost program that is established by the 

Government of Canada after the coming into force of this section in an 

area of exclusive provincial jurisdiction, if the province carries on a 

program or initiative that is compatible with the national objectives.” 


In Shaping Canada’s Future Together, the most recent federal working 
paper on constitutional reform, the government insisted that it must retain 
the power to make direct payments to individuals and organizations and to 
make transfer payments to provinces, especially in the field of regional 
development.”” It recommended, however, that a constitutional amend- 
ment be adopted that would subject new national shared-cost programs 
and conditional transfers in areas of exclusive provincial jurisdiction to 
approval by at least seven provinces representing 50 percent of the 
Canadian population.” The amendment also would provide for reasonable 
compensation to provinces that establish programs meeting national 
objectives, rather than participating in new national programs.” . 

Given the long history of constitutional discussions relating to federal 
spending power in areas of exclusive provincial jurisdiction, substantial 
provincial approval probably will be required as a political, if not 
constitutional, precondition to establishment of any new national shared- 
cost program in the field of NRTs. Neither the Meech Lake Accord nor the 
recent federal proposals, however, recommend limiting the federal 
government's ability to exercise its spending power to make direct grants 
to individuals and organizations or to make unconditional grants to the 
provinces. Only the recent Commission on the Political and Constitutional 
Future of Quebec (the Bélanger-Campeau Commission) went this far, 
suggesting that federal spending and overlapping interventions in areas of 
exclusive Quebec jurisdiction should be eliminated, and that Quebec 
Should be granted exclusive legislative authority in relation to its social, 
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economic, cultural, and linguistic development as part of any new effort to 
restructure Canada’s federal system.”°° 

Adoption of recommendations equivalent to those in the Bélanger- 
Campeau report obviously would limit federal jurisdiction in the fields of 
health and welfare in general and federal regulation of NRTs in particular. 
Under previous federal-provincial and current federal proposals related to 
the spending power, however, the federal government’s ability to intervene 
in the area of NRTs through direct grants to individuals and organizations 
and unconditional grants to provinces would remain unfettered. Under the 
Meech Lake Accord and current federal proposals, existing shared-cost and 
conditional grant programs also are unaffected; thus, conditional federal 
spending related to NRTs still could occur through the mechanism of the 
Canada Health Act.”” 


Amendments to the Charter 


The Canadian Charter of Rights and Freedoms was the most significant 
element of the 1982 constitutional reform package. Since its adoption, it 
has generated considerable litigation and numerous significant judicial 
decisions. Some commentators have suggested that the Charter 
undesirably constrains the legislative process and transfers too much 
power to an unelected judiciary.”°’ Others have suggested that the present 
Charter does not go far enough — that its provisions should not be subject 
to legislative override’®* and that it lacks some fundamental guarantees.” 
On the latter issue, the recent federal discussion paper recommended that 
the Charter be amended to include property rights,”© as well as recognition 
of Quebec as a distinct society within Canada.”*' The federal discussion 
paper also proposed the insertion of a new “Canada clause” in the body of 
the Constitution Act, 1867.” Finally, the Government of Ontario recently 
has circulated a discussion paper recommending the constitutional 
entrenchment of a social charter.” The significance of these proposals for 
the regulation of NRTs is discussed below. 


Federal Proposals Relating to the Charter 

During negotiations leading to adoption of the Constitution Act, 1982, 
the right to property was dropped from section 7 of the Charter.”** Shaping 
Canada’s Future Together suggested that the Charter now should be 
amended to include a property rights guarantee. As discussed, the range 
of economic interests currently protected by section 7 appears limited. The 
Supreme Court of Canada also has held that corporations do not enjoy the 
rights contained in section 7 or 15.” The specific inclusion of Charter 
property rights clearly would expand the scope of constitutional protection 
accorded to property and other economic interests.2 This would be 
particularly significant insofar as regulation of commercial interests 
involved in the research, development, and use of NRTs is concerned. For 
example, a decision to impose a public property regime in the area of NRT 
research might be subject to challenge if property rights were expressly 
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guaranteed under the Charter. If it could be shown that such research was 
a form of intellectual property falling within the general property rights 
guarantee, the federal government would be required to justify its 
regulatory intervention as meeting the section 7 requirements of 
fundamental justice, and under section 1. 

The entrenchment ofa clause requiring that the Charter be interpreted 
in a manner consistent with the preservation and promotion of Quebec as 
a distinct society also could have an effect on the regulation of the 
research, development, and application of NRTs in Quebec. For example, 
the Quebec government's interest in promoting prenatal policies might 
justify certain legislative choices under section 1, including the decision to 
facilitate provincial access to NRTs notwithstanding their impact on other 
competing constitutional interests. If it could be demonstrated that 
parenthood or the family were particularly important social values in 
Quebec, this also might lead the courts to a more expansive reading of 
sections 7 and 15 in favour of parental rights, including the rights of those 
unwilling or unable to have children by conventional biological means. 

While not strictly a Charter-related matter, the federal government also 
has recommended that a “Canada clause” be entrenched in section 2 of the 
Constitution Act, 1867, to affirm “the identity and aspirations for the people 
of Canada.”*®’ Among these values and aspirations are (1) the equality of 
men and women; (2) the importance of tolerance for individuals, groups, 
and communities; (3) the principle of equality of opportunity throughout 
Canada; (4) a commitment to the well-being of all Canadians; and (5) a 
balance between personal and collective freedom and responsibility.” 
While such a clause is intended primarily to have a symbolic or hortatory 
effect, it might, like the proposed “distinct society” clause, have some 
impact on the interpretation of the various Charter guarantees. 


The Proposed Enactment of a Social Charter 

The adoption of a social charter such as that proposed by the Ontario 
government also could have a significant impact on the regulation of NRTs. 
As described by the Ontario government discussion paper, A Canadian 
Social Charter: Making Our Shared Values Stronger,?® a social charter 
would give constitutional expression to shared Canadian values, including 
the belief that governments have a positive role to play in providing health, 
education, and social welfare services; in promoting sexual and racial 
equality; and in reducing disparities in individual income and 
opportunities. Such a charter would set out broad objectives for national 
social policy, as well as more precise norms and standards, such as 
portability and universality, which would be enforceable by the courts.2” 
Among the options described by the Ontario discussion paper for 
constitutionalizing such objectives are (1) the entrenchment of a general 
declaratory clause setting out governmental commitments to certain social 
policy principles; (2) the expansion of section 36 of the Constitution Act, 
1982 to identify the various social programs and services that governments 
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must provide; (3) the entrenchment of a governmental obligation to ensure 
that social programs embody specific norms and standards; and (4) an 
expanded interprovincial mobility rights guarantee under section 6 of the 
Charter.”” 

A constitutional affirmation of governmental obligations to ensure 
equal access to health and other social services and to reduce social and 
economic disparities will necessarily have implications for the regulation of 
NRTs. Such an affirmation, in concert with existing guarantees under 
sections 15 and 36, will reinforce arguments that government policy in this 
area must promote interpersonal and interregional equity and must help 
reduce disparities in opportunities related to gender, social class, and race. 
In particular, a social charter could reinforce individuals’ ability to contest 
barriers to access to NRTs before the courts, while forcing governments to 
account for funding policies that result in disparities in the availability of 
basic health and social services across Canada. 


Conclusion 


The problem of ensuring that the future evolution of NRTs reflects the 
public interest has created new and complex challenges for Canadian 
governments. Among these challenges is the need to regulate NRTs in 
accordance with the terms of the Canadian Constitution. 

The first part of this paper argues that NRTs are susceptible to 
extensive federal regulation, as a matter of national interest and concern, 
under the peace, order, and good government power, as well as under 
federal spending, criminal law, trade and commerce, taxing, and treaty 
powers. The paper also suggests that substantial provincial regulation in 
this area is permissible, pursuant to provincial powers over health, 
property, and civil rights, provided that provincial regulation does not 
conflict with federal law. 

The second part of the paper suggests that a strong argument can be 
made that sections 7 and 15 of the Charter guarantee the right to become 
a parent, and that such a right extends to parenthood by means of NRTs. 
As a consequence, governmental restrictions on access to NRTs, including 
barriers based on social or economic condition, sexual orientation, family 
status, or other discriminatory grounds, may be impermissible, unless they 
can be justified under section 1 of the Charter. In light of the particular 
biological and social significance of reproduction for women, the paper 
contends that heightened attention must be paid to the rights and interests 
of women in formulating and implementing government policy in relation 
to NRTs. 

The final section of the paper suggests that recent proposals for 
constitutional change, including proposed changes to the federal-provincial 
division of powers, and amendments to the Charter, may have significant 
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repercussions for the regulation of NRTs. In particular, the proposed 
enactment of a social charter, insofar as it entrenches rights in relation to 
health services, may reinforce individual NRT-related claims. 

Given the recent origins of their research, development, and 
application, it is not surprising that most of the constitutional issues 
surrounding NRTs have yet to be decided by the courts. The foregoing 
discussion has attempted to outline the constitutional framework within 
which legislative, regulatory, and policy choices relating to NRTs must be 
made, and to shed some light on how these difficult questions may 
eventually be resolved. 


Appendix 1. The Provisions of the Constitution Acts 


THE CONSTITUTION ACT, 1867 
30 & 31 Victoria, c. 3. (U.K.) 


VI. Distribution of Legislative Powers 
Powers of the Parliament 


91. It shall be lawful for the Queen, by and with the 
Advice and Consent of the Senate and House of Commons, 
to make Laws for the Peace, Order, and good Government 
of Canada, in relation to all Matters not coming within the 
Classes of Subjects by this Act assigned exclusively to the 
Legislatures of the Provinces; and for greater Certainty, but 
not so as to restrict the Generality of the foregoing Terms 
of this Section, it is hereby declared that (notwithstanding 
anything in this Act) the exclusive Legislative Authority of 
the Parliament of Canada extends to all Matters coming 
within the Classes of Subjects next hereinafter enumer- 
ated; that is to say,— 


1. Repealed. 

1A. The Public Debt and Property. 

2. The Regulation of Trade and Commerce. 
2A. Unemployment insurance. 

3. The raising of Money by any Mode or System of 
Taxation. 
The borrowing of Money on the Public Credit. 
Postal Service. 
The Census and Statistics. 
Militia, Military and Naval Service, and Defence. 


eo Phas 
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8. The fixing of and providing for the Salaries and 
Allowances of Civil and other Officers of the 
Government of Canada. 

9. Beacons, Buoys, Lighthouses, and Sable Island. 

10. Navigation and Shipping. 

11. Quarantine and the Establishment and Maintenance 
of Marine Hospitals. 

12. Sea Coast and Inland Fisheries. 

13. Ferries between a Province and any British or Foreign 
Country or between Two Provinces. 

14. Currency and Coinage. 

15. Banking, Incorporation of Banks, and the Issue of 
Paper Money. 

16. Savings Banks. 

17. Weights and Measures. 

18. Bills of Exchange and Promissory Notes. 

19, Interest. 

20. Legal Tender. 

21. Bankruptcy and Insolvency. 

22. Patents of Invention and Discovery. 

23. Copyrights. 

24. Indians, and Lands reserved for the Indians. 

25. Naturalization and Aliens. 

26. Marriage and Divorce. 

27. The Criminal Law, except the Constitution of Courts of 
Criminal Jurisdiction, but including the Procedure in 
Criminal Matters. 

28. The Establishment, Maintenance, and Management of 
Penitentiaries. 

29. Such Classes of Subjects as are expressly excepted in 
the Enumeration of the Classes of Subjects by this Act 
assigned exclusively to the Legislatures of the 
Provinces. 


And any Matter coming within any of the Classes of 
Subjects enumerated in this Section shall not be deemed 
to come within the Class of Matters of a local or private 
Nature comprised in the Enumeration of the Classes of 
Subjects by this Act assigned exclusively to the 
Legislatures of the Provinces. 


Exclusive Powers of Provincial Legislatures 


92. In each Province the Legislature may exclusively 
make Laws in relation to Matters coming within the 
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Classes of Subjects next hereinafter enumerated; that is to 
say,— 


Li 
2's 


3: 


10. 


il; 


Pg 


Repealed. 

Direct Taxation within the Province in order to the 
raising of a Revenue for Provincial Purposes. 

The borrowing of Money on the sole Credit of the 
Province. 

The Establishment and Tenure of Provincial Offices 
and the Appointment and Payment of Provincial 
Officers. 

The Management and Sale of the Public Lands 
belonging to the Province and of the Timber and Wood 
thereon. 

The Establishment, Maintenance, and Management of 
Public and Reformatory Prisons in and for the 
Province. 

The Establishment, Maintenance, and Management of 
Hospitals, Asylums, Charities, and Eleemosynary 
Institutions in and for the Province, other than Marine 
Hospitals. 

Municipal Institutions in the Province. 

Shop, Saloon, Tavern, Auctioneer, and other Licences 
in order to the raising of a Revenue for Provincial, 
Local, or Municipal Purposes. 

Local Works and Undertakings other than such as are 
of the following Classes:— 


(a) Lines of Steam or other Ships, Railways, Canals, 
Telegraphs, and other Works and Undertakings 
connecting the Province with any other or others of the 
Provinces, or extending beyond the Limits of the 
Province: 


(b) Lines of Steam Ships between the Province and any 
British or Foreign Country: 


(c) Such Works as, although wholly situate within the 
Province, are before or after their Execution declared 
by the Parliament of Canada to be for the general 
Advantage of Canada or for the Advantage of Two or 
more of the Provinces. 


The Incorporation of Companies with Provincial 
Objects. 


The Solemnization of Marriage in the Province. 
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13. Property and Civil Rights in the Province. 

14. The Administration of Justice in the Province, 
including the Constitution, Maintenance, and Organi- 
zation of Provincial Courts, both of Civil and of 
Criminal Jurisdiction, and including Procedure in Civil 
Matters in those Courts. 

15. The Imposition of Punishment by Fine, Penalty, or 
Imprisonment for enforcing any Law of the Province 
made in relation to any Matter coming within any of 
the Classes of Subjects enumerated in this Section. 

16. Generally all Matters of a merely local or private 
Nature in the Province ... 


Education 


93. In and for each Province the Legislature may exclu- 
sively make Laws in relation to Education, subject and 
according to the following Provisions:— 


(1) Nothing in any such Law shall prejudicially affect 
any Right or Privilege with respect to Denom- 
inational Schools which any Class of Persons have 
by Law in the Province at the Union: 

(2) All the Powers, Privileges, and Duties at the Union 
by Law conferred and imposed in Upper Canada 
on the Separate Schools and School Trustees of 
the Queen’s Roman Catholic Subjects shall be and 
the same are hereby extended to the Dissentient 
Schools of the Queen’s Protestant and Roman 
Catholic Subjects in Quebec: 

(3) Where in any Province a System of Separate or 
Dissentient Schools exists by Law at the Union or 
is thereafter established by the Legislature of the 
Province, an Appeal shall lie to the Governor 
General in Council from any Act or Decision of any 
Provincial Authority affecting any Right or Privilege 
of the Protestant or Roman Catholic Minority of the 
Queen’s Subjects in relation to Education: 

(4) In case any such Provincial Law as from Time to 
Time seems to the Governor General in Council 
requisite for the due Execution of the Provisions of 
this Section is not made, or in case any Decision 
of the Governor General in Council on any Appeal 
under this Section is not duly executed by the 
proper Provincial Authority in that Behalf, then 
and in every such Case, and as far only as the 
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Circumstances of each Case require, the Parlia- 
ment of Canada may make remedial Laws for the 
due Execution of the Provisions of this Section and 
of any Decision of the Governor General in Council 
under this Section ... 


VIII. REVENUES; DEBTS; ASSETS; TAXATION 


102. All Duties and Revenues over which the 
respective Legislatures of Canada, Nova Scotia, and New 
Brunswick before and at the Union had and have Power of 
Appropriation, except such Portions thereof as are by this 
Act reserved to the respective Legislatures of the Provinces, 
or are raised by them in accordance with the special 
Powers conferred on them by this Act, shall form One 
Consolidated Revenue Fund, to be appropriated for the 
Public Service of Canada in the Manner and subject to the 
Charges in this Act provided ... 


106. Subject to the several Payments by this Act 
charged on the Consolidated Revenue Fund of Canada, the 
same shall be appropriated by the Parliament of Canada 
for the Public Service. 

CONSTITUTION ACT, 1982 
SCHEDULE B 


CONSTITUTION ACT, 1982 
PART I 


CANADIAN CHARTER OF RIGHTS AND FREEDOMS 


Whereas Canada is founded upon principles that 
recognize the supremacy of God and the rule of law: 


Guarantee of Rights and Freedoms 


1. The Canadian Charter of Rights and Freedoms guar- 
antees the rights and freedoms set out in it subject only to 
such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society. 
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Fundamental Freedoms 
2. Everyone has the following fundamental freedoms: 
(a) freedom of conscience and religion; 


(b) freedom of thought, belief, opinion and expres- 
sion, including freedom of the press and other 
media of communication; 


(c) freedom of peaceful assembly; and 
(d) freedom of association ... 
Legal Rights 


7. Everyone has the right to life, liberty and security of 
the person and the right not to be deprived thereof except 
in accordance with the principles of fundamental justice ... 


Equality Rights 


15. (1) Every individual is equal before and under the 
law and has the right to the equal protection and equal 
benefit of the law without discrimination and, in 
particular, without discrimination based on race, national 
or ethic origin, colour, religion, sex, age or mental or 
physical disability. 


(2) Subsection (1) does not preclude any law, program 
or activity that has as its object the amelioration of 
conditions of disadvantaged individuals or groups 
including those that are disadvantaged because of race, 
national or ethic origin, colour, religion, sex, age or mental 
or physical disability ... 


General 


25. The guarantee in this Charter of certain rights and 
freedoms shall not be construed so as to abrogate or 
derogate from any aboriginal, treaty or other rights or 
freedoms that pertain to the aboriginal peoples of Canada 
including 
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(a) any rights or freedoms that have been recog- 
nized by the Royal Proclamation of October 7, 
1763; and 


(b) any rights or freedoms that now exist by way of 
land claims agreements or may be So acquired. 


26. The guarantee in this Charter of certain rights and 
freedoms shall not be construed as denying the existence 
of any other rights or freedoms that exist in Canada. 


27. This Charter shall be interpreted in a manner 
consistent with the preservation and enhancement of the 
multicultural heritage of Canadians. 


28. Notwithstanding anything in this Charter, the 
rights and freedoms referred to in it are guaranteed equally 
to male and female persons ... 


Application of Charter 
32. (1) This Charter applies 


(a) to the Parliament and government of Canada in 
respect of all matters within the authority of 
Parliament including all matters relating to the 
Yukon Territory and Northwest Territories; and 


(b) to the legislature and government of each 
province in respect of all matters within the 
authority of the legislature of each province. 


(2) Notwithstanding subsection (1), section 15 shall not 
have effect until three years after this section comes into 
force. 


33. (1) Parliament or the legislature of a province may 
expressly declare in an Act of Parliament or of the 
legislature, as the case may be, that the Act or a provision 
thereof shall operate notwithstanding a provision included 
in section 2 or sections 7 to 15 of this Charter. 


(2) An Act or a provision of an Act in respect of which a 
declaration made under this section is in effect shall have 
such operation as it would have but for the provision of 
this Charter referred to in the declaration. 
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(3) A declaration made under subsection (1) shall cease 
to have effect five years after it comes into force or on such 
earlier date as may be specified in the declaration. 


(4) Parliament or the legislature of a province may re- 
enact a declaration made under subsection (1). 


(5) Subsection (3) applies in respect of a re-enactment 
made under subsection (4) ... 


PART III 
EQUALIZATION AND REGIONAL DISPARITIES 


36. (1) Without altering the legislative authority of 
Parliament or of the provincial legislatures, or the rights of 
any of them with respect to the exercise of their legislative 
authority, Parliament and the legislatures, together with 
the government of Canada and the provincial governments, 
are committed to 


(a) promoting equal opportunities for the well- 
being of Canadians; 


(b) furthering economic development to reduce dis- 
parity in opportunities; and 


(c) providing essential public services of reasonable 
quality to all Canadians. 


(2) Parliament and the government of Canada are 
committed to the principle of making equalization 
payments to ensure that provincial governments have 
sufficient revenues to provide reasonably comparable levels 
of public services at reasonably comparable levels of 
taxation ... 


PART VII 
GENERAL 
52. (1) The Constitution of Canada is the supreme law 
of Canada, and any law that is inconsistent with the 


provisions of the Constitution is, to the extent of the 
inconsistency, of no force or effect. 
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(2) The Constitution of Canada includes 
(a) The Canada Act 1982, including this Act; 


(b) the Acts and orders referred to in the schedule; 
and 


(c) any amendment to any Act or order referred to 
in paragraph (a) or (b). 


(3) Amendments to the Constitution of Canada shall be 
made only in accordance with the authority contained in 
the Constitution of Canada. 


Notes 


1. Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3 (formerly British North America 
Act, 1867). Relevant provisions of the Constitution Acts are set out in Appendix 1. 


2. Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, 
being Schedule B of the Canada Act 1982 (U.K.), 1982, c. 11 [hereinafter Charter]. 


3. The supremacy of the Constitution over all inconsistent federal and provincial 
legislation now is expressly set out in section 52(1) of the Constitution Act, 1982. 
Judicial review on grounds relating to the Canadian Charter of Rights and Freedoms 
also is provided for under section 24(1) of the Charter in the following terms: 


24(1) Anyone whose rights or freedoms, as guaranteed by this Charter, have 
been infringed or denied may apply to a court of competent jurisdiction to 
obtain such remedy as the court considers appropriate and just in the 
circumstances. 


Judicial review of legislation on division of powers grounds is a matter of long- 
standing practice; see B.L. Strayer, The Canadian Constitution and the Courts: The 
Function and Scope of Judicial Review, 2d ed. (Toronto: Butterworths, 1983). 


4, Papp v. Papp (1970), 8 D.L.R. (3d) 389 (Ont. C.A,). 


5. Ibid. For a discussion of the double aspect doctrine and the principles of 


constitutional interpretation, see P.W. Hogg, Constitutional Law of Canada, 2d ed. 
(Toronto: Carswell, 1985). 


6. R.S.C. 1985 (2d Supp.), c. 3. 
7. Other examples include international relations and the environment. 


8. It would appear from the Court's decision in R. v. Crown Zellerbach Canada Ltd., 
[1988] 1 S.C.R. 401, that the third “gap” branch of the POGG power, which 
supported legislation dealing with subjects not recognized or fully dealt with when 
the Constitution was drafted, such as narcotic control in R. v. Hauser, [1979] 1 


S.C.R. 984, has been subsumed into the national-concern branch of POGG, as 
described below. 
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9. The “national emergency” branch of the POGG power was relied upon most 
recently by the Court, in Reference Re Anti-Inflation Act, [1976] 2 S.C.R. 373, to 
uphold the federal Anti-Inflation Act. As mentioned infra, discussion at note 20, the 
Court rejected the national-concern branch of the POGG clause as a basis of 
support for the act. 


10. A. G. Ontario v. Canada Temperance Federation, [1946] A.C. 193. The 
“national-concern” doctrine was first put forward in A. G. Ontario v. A. G. Dominion, 
[1896] A.C. 348 at 361, by Lord Watson, who suggested that “[t]heir Lordships do 
not doubt that some matters, in their origin local and provincial, might attain such 
dimensions as to affect the body politic of the Dominion, and to justify the Canadian 
Parliament in passing laws for their regulation or abolition in the interest of the 
Dominion.” 


11. Supra, note 8. 
12. S.C. 1974-75-76, c. 55. 
13. Supra, note 8, at 432. 


14. Ibid., at 432-34. In his dissenting opinion, at p. 452, Justice La Forest rejected 
the characterization of marine pollution as a matter falling within the national- 
concern branch of the POGG power and warned that “[bly conceptualizing broad 
social, economic, and political issues [as single indivisible matters of national 
interest and concern lying outside the specific heads of power assigned under the 
Constitution], one can effectively invent new heads of federal power under the 
national dimensions doctrine, thereby incidentally removing them from provincial 
jurisdiction or at least abridging the provinces’ freedom of operation.” 


15. As many commentators have pointed out, AI is not, properly speaking, an NRT, 
having been practised in North America for at least a century; see M.A. Coffey, “Of 
Father Born: A Lesbian Feminist Critique of the Ontario Law Reform Commission 
Recommendations on Artificial Insemination,” Canadian Journal of Women and the 
Law 1 (1986), 424, note 2. 


16. In Schneider v. R., [1982] 2S.C.R. 112, a decision recognizing the validity of the 
B.C. Heroin Treatment Act, S.B.C. 1978, c. 24, Justice Laskin emphasized, at 
p. 114, that Parliament is not precluded from “legislating in relation to public 
health, viewed as directed to the protection of the national welfare.” In his 
judgment, Justice Estey suggested, at p. 141, that while the provinces have the 
power to legislate “where the approach in the legislation is to an aspect of health, 
local in nature,” federal health legislation can be supported “where the dimension 
of the problem is national rather than local in nature”; see the discussion, infra, 
note 98ff. 


17. Supra, note 8, at 432. 


18. As the Commission pointed out in What We Heard: Issues and Questions 
Raised During the Public Hearings (Ottawa: Royal Commission on New Reproductive 
Technologies, 1991), 15, “infertility” is a contested notion, and the traditionally 
stated objectives of research and development of NRTs are challenged by feminist 
researchers in particular; see, for example, C. Overall, “Reproductive Ethics: 
Feminist and Non-Feminist Approaches,” Canadian Journal of Women and the Law 
1 (1986), 273-74. 


19. Supra, note 8. 
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20. Reference re Anti-Inflation Act, supra, note 9, at 458. 


2a ei bid. 
922. R. v. Crown Zellerbach, supra, note 8, at 453. 


23. Reference re Anti-Inflation Act, supra, note 9, at 458. 


24. Infra, note 113ff. 


25. The determination of civil rights in the non-constitutional context is a matter 
for federal or provincial intervention according to which level of government has 
jurisdiction over the subject matter in question. Without judicial interpretation of 
the existing provisions of the Charter in favour of such rights, the gamete, embryo, 
and fetus can acquire constitutional status only through a formal process of 
constitutional amendment. 


26. R.S.C. 1985, c. C-6. The purpose and effects of the Canada Health Act are 
described at length in S.L. Martin, Women’s Reproductive Health, the Canadian 
Charter of Rights and Freedoms, and the Canada Health Act (Ottawa: Canadian 
Advisory Council on the Status of Women, 1989). See also D. Guest, The Emergence 
of Social Securtty in Canada, 2d ed. (Vancouver: University of British Columbia 
Press, 1985), 227-29. 
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28. While the spending power has attracted little judicial attention, it has generated 
considerable scholarly comment; see, for example, E.A. Driedger, “The Spending 
Power,” Queen’s Law Journal 7 (1981-82): 124-34; F. Chevrette, “Contrdler le 
pouvoir fédéral de dépenser: un gain ou un piége?” in L’adhésion du Québec a 
l'accord du Lac Meech, ed. R.-A. Forest (Montreal: Themis, 1988), 153; K.G. Banting, 
“Federalism, Social Reform, and the Spending Power,” Canadian Public Policy 14 
(Suppl.) (1988): 81-92; A. Petter, “Federalism and the Myth of the Federal Spending 
Power,” Canadian Bar Review 68 (1989): 448-79; and P. Barker, “Medicare, Meech 
Lake, and the Federal Spending Power,” Canadian Journal of Law and Society 5 
(1990): 111-26. 


29. See, for example, P.M. Leslie, ed., “Quebec and the Constitutional Issue,” in 
Canada: The State of the Federation — 1986 (Kingston: Queen’s University, Institute 
of Intergovernmental Relations, 1987), 78-79; J.E. Magnet, “The Constitutional 
Distribution of Taxation Powers in Canada,” Ottawa Law Review 10 (1978), 483-84; . 
and National Council of Welfare, Funding Health and Higher Education: Danger 
Looming (Ottawa: Minister of Supply and Services Canada, 1991), 5. 


30. See, for example, Petter, supra, note 28, 455; and A. Lajoie, “L’impact des 
accords du Lac Meech sur le pouvoir de dépenser,” in L’adhésion du Québec a 
accord du Lac Meech, ed. R.-A. Forest (Montreal: Themis, 1988), 163. 


31. In the 1936 Reference Re Employment and Social Insurance Act, [1936] S.C.R. 
427 at 457, Justice Kerwin held for a Court majority, that “Parliament, by properly 
framed legislation may raise money by taxation and dispose of its public property 
in any manner that it sees fit,” including the making of conditional grants; however, 
he found that the legislation in question, providing for compulsory payment of UI 
premiums into an earmarked fund, for distribution by the federal government in the 
form of UI benefits, was not legitimate spending legislation. Rather, the act 
governed contracts of employment and insurance, which are matters of provincial 
jurisdiction over property and civil rights. The Privy Council confirmed the Court’s 
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decision in A. G. Canada v. A. G. Ontario (Reference Re Employment and Social 
Insurance Act), [1937] A.C. 355, prompting a 1940 constitutional amendment to 
transfer jurisdiction over UI to the federal government, under section 91(2A). 


32. In YMHA Jewish Community Centre of Winnipeg v. Brown, [1989] 1S.C.R. 1532, 
dealing with the applicability of provincial wage laws to workers under a federal job- 
creation program, Justice L’Heureux-Dubé suggested, at p. 1549, that Parliament 
is free to offer grants, including in the area of employment training, subject to 
whatever restrictions it sees fit; however, she emphasized that “the mere spending 
of federal money cannot bring a matter which is otherwise provincial into federal 
competence.” 


33. In the recent decision in Reference Re Constitutional Question Act (B.C.), (1991) 
127 N.R. 161 at 211-12, Justice Sopinka dismissed the argument that the 
Government Expenditures Restraint Act, S.C. 1991, c. 9, which limits the growth 
of federal contributions under the Canada Assistance Plan, amounts to 
impermissible regulation of matters outside federal jurisdiction, holding that the act 
“is simply an austerity measure,” and that its impact upon provincial interests does 
not, without more, render it unconstitutional. 


34. (1988), 53 D.L.R. (4th) 413; leave to appeal refused (1989), 95 A.R. 236 (note) 
S7Gre)): 


35. S.C. 1983-84, c. 6. 

S6uRso.C.119/0, cs C-1. 

37. R.S.C. 1985, c. F-8. 

38. Winterhaven Stables Ltd., supra, note 34, at 433. 


39. In Dunbar v. A. G. Saskatchewan (1984), 11 D.L.R. (4th) 374 (Sask. Q.B.), a 
case dealing with the constitutionality of provincial spending in the federal field of 
international aid, Justice Matheson suggested, at p. 377, with regard to conditional 
grants that 


[I]t is almost impossible to envisage a grant, voluntarily accepted, 
imposing conditions which would be synonymous with regulation of the 
activity in which the recipient is involved, unless the activity was 
proscribed if the grant was not accepted. 


40. Supra, note 34, 434. In Central Mortgage and Housing Corporation v. Co- 
operative College Residences (1975), 13 O.R. (2d) 394 at 410-11, the Ontario Court 
of Appeal came to a similar conclusion with respect to the National Housing Act, 
R.S.C. 1970, c. N-10, which it characterized as a proper exercise of the federal 
spending power, rather than as unconstitutional legislation in relation to provincial 
matters of housing or education. 


41. Section 36(2), relating to equalization payments, provides as follows: 


(2) Parliament and the Government of Canada are committed to the 
principle of making equalization payments to ensure that provincial 
governments have sufficient revenues to provide reasonably comparable 
levels of public services at reasonably comparable levels of taxation. 


42. See M. Jackman, “The Protection of Welfare Rights Under the Charter,” Ottawa 
Law Review 20 (1988), 299-305; R.W. Broadway, J.M. Mintz, and D.D. Purvis, 
“Economic Policy Implications of the Meech Lake Accord,” in Competing 
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Constitutional Visions — The Meech Lake Accord, ed. K.E. Swinton and C.J. 
Rogerson (Toronto: Carswell, 1988), 228; and R. Broadway, “Federal-Provincial 
Fiscal Relations in the Wake of Deficit Reduction,” in Canada: The State of the 
Federation — 1989, ed. R.L. Watts and D.M. Brown (Kingston: Queen's University, 
Institute of Intergovernmental Relations, 1989), 125-27. 

43. Supra, note 26. 

44. For a discussion of the Canada Health Act in the context of women’s 
reproductive health, see Martin, supra, note 26. 


45. Proprietary Articles Trade Association v. A.G. Canada, [1931] A.C. 310 at 324. 


46. Reference Re Validity of Section 5(a) of the Datry Industry Act, [1949] S.C.R. 1 
at 49. 


47. The general requirement that criminal law take the form of a prohibition 
coupled with a sanction is drawn from Lord Atkin’s definition of criminal law in the 
PATA case, supra, note 45. 


48. In Canadian Federation of Agriculture v. A. G. Quebec (“Margarine Reference”), 
[1951] A.C. 179, confirming the Court’s decision in Reference Re Validity of Section 
5(a) of the Dairy Industry Act, supra, note 46, the Privy Council struck down a 
criminal prohibition against the manufacture and sale of margarine on the basis 
that it is legislation aimed at protecting the dairy industry’s economic interests 
rather than Canadians’ health. 


49. R. v. Swain (1991), 125 N.R. 1 at 65. 
50. Morgentaler v. R., [1976] 1 S.C.R. 616 at 627. 
51. R. v. Zelensky, [1978] 2 S.C.R. 940. 
52. Supra, note 46, at 50. 

53.) R28:€: 1970x¢. H-3) 

54. (1976), 73 D.L.R. (3d) 312 at 314. 
55. [1983] 2 R.S.C. 284. 

56. R.S.C. 1970, c. F-27. 

57. [1980] 1 S.C.R. 914 at 934. 

58. Supra, note 50, at 627. 

Do. R.C; 1970;¢. C-34. 


60. R. v. Morgentaler, [1988] 1 S.C.R. 30 at 128. In his concurring opinion, at 
p. 124, Justice Beetz argued that section 251 of the Criminal Code would be ultra 
vires the federal government if its sole or principal objective were the protection of 


pregnant women’s health, since in his view this is a matter for provincial 
jurisdiction. 


61. See the discussion, infra, note 119ff. 
62. See the discussion in Part 2, infra. 
63. See the discussion, supra, note 47. 


64. Citizens Insurance Company of Canada v. Parsons (1881), 7 A.C. 96. 
65. Supra, note 57. 


The Constitution and the Regulation of NRTs 59 


66. Supra, note 56. 
67. Supra, note 57, at 943. 


68. Supra, note 55, at 288. Commentators have pointed out that the Court’s 
acceptance of the detailed regulation of the pharmaceutical industry in R. v. 
Wetmore is difficult to reconcile with the outcome in Labatt Breweries of Canada, 
and passing comments by Justice Laskin may “presage a reconsideration of 
Labatts”; see J.D. Whyte, “Federal Powers over the Economy: Finding New 
Jurisdictional Room,” Canadian Business Law Journal 13 (1987), 283; and N. 
Finkelstein, “Case Comment on A. G. Canada v. Canadian National Transportation 
Ltd.; R. v. Wetmore,” Canadian Bar Review 62 (1982), 196. 


69. [1989] 1 S.C.R. 641. 

70" R.S.C41970,'¢.,C-23: 

71. Supra, note 69, at 661-62. 
72. [1983] 2 S.C.R. 206 at 267. 
73." ibid, 

74. Supra, note 71. 


75. R.S.C. 1985, c. F-27. Contraception, pregnancy, and fertility-related drugs in 
Canada are evaluated and approved under the Food and Drugs Act and regulations. 
As discussed supra, note 65, while Justice Estey refused, in the Labatt case, to 
uphold the Food and Drugs Act provisions regulating light beer under the trade and 
commerce power, the act’s validity under the trade and commerce power insofar as 
the regulation of pharmaceuticals is concerned was confirmed by Justice Laskin in 
R. v. Wetmore, supra, note 55. 


76. R.S.C. 1985, c. C-34. 
77. S.C. 1970-71-72, c. 63, as amended. 


78. See, for example, D.M. Cameron and J.S. Dupré, “The Financial Framework of 
Income Distribution and Social Services,” in Canada and the New Constitution: The 
Unfinished Agenda, Vol. I, ed. S.M. Beck and I. Bernier (Montreal: Institute for 
Research on Public Policy, 1983), 370-74. 


79. Supra, note 9, at 390. 
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Executive Summary 


A royal commission is actively engaged in the process of law reform 
and the creation of legal principles. Thus, it not only becomes part of 
the legal system, it may also simultaneously shape, alter, and partially 
redefine what that system is. This paper examines the legal system and 
how it works and provides an analytical framework to help deal with the 
two questions facing the Royal Commission on New Reproductive Tech- 
nologies: whether legal intervention is warranted and what form such 
intervention should take. 

The first part of the paper analyzes the social context of law, 
pointing out that law shapes and is shaped by its social environment. 
Existing law should not be accepted uncritically as achieving a just, 
acceptable, and appropriate balancing of interests; to be responsible and 
responsive, law makers must consider the perspectives of different 
constituencies, particularly women, people of colour, the disabled, and 
the poor, all of whom may suffer a disproportionately negative impact 
unless their concerns are addressed specifically. The paper proposes 
that women’s perspectives on new reproductive technologies (NRTs) be 
included at a fundamental level of analysis. Such an approach would be 
consistent with the requirement of the Commission’s mandate to 
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evaluate the impact of reproductive technologies on women, would 
respect women’s constitutionally entrenched rights and freedoms, and 
would emphasize that the position of women must be considered when 
judging the implications of reproductive technologies. The remainder of 
the first part outlines the functions and sources of law and the various 
actors involved in the legal system. 

The second half of the paper develops an analytical framework for 
making decisions about the legal status of NRTs. The steps in this 
framework are the following: defining the problem; ascertaining whether 
there is currently a law that applies to the problem; deciding on the 
goals and objectives of proposed intervention, as law is but one way to 
effect a chosen policy; assessing whether any law is needed, or whether 
there might be a better way to effect the policy; analyzing constraints 
and influences on the choice of law, including the constitutional division 
of powers, the Charter, the legal framework for the health care system 
(Canada Health Act), and Canada’s international obligations; choosing 
the appropriate type of law, including criminal prohibition, regulatory 
powers, licensing schemes, delegated decision making, private law 
mechanisms, and alternative forms of legal control; and considering the 
administration and enforcement of laws. 

The author concludes that, at this initial stage in the legislative 
history of NRTs, the Commission can do no more than recommend first- 
generation laws with the primary purpose of increasing public and 
political awareness of the potential problems associated with NRTs. 
Public attitudes will continue to remain in a state of flux and be formed 
and revised as more information is received. The Commission’s law- 
making task is to establish the groundwork, lay the foundation, and 
craft the pillars of principle that will support our emerging under- 
standing of, and growing needs for, NRTs. 


Introduction 


The complex, multi-faceted legal system has the potential to influence 
the Commission’s deliberations in significant ways. The purpose of this 
paper is to provide an overview of the legal system, which may help 
Commissioners guide the development of reproductive technologies in 
Canada. There are many reasons why an understanding of the legal 
system is essential to the formulation of sound policy recommendations. 
Most obviously, the legal system will be implicated if the Commission 
recommends any form of legal reform. In addition, the legal system is a 
social framework that influences human behaviour: it helps explain why 
society works the way it does. The legal system reflects underlying social, 
political, and economic values and conveys how we attempt to reconcile 
competing claims and conflicting rights. On a more practical level, the 
existing legal system limits the available range of policy options because of 
the division of powers between the federal and provincial governments. At 
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the core of the Canadian legal system is the Canadian Charter of Rights and 
Freedoms, which outlines protected rights and freedoms, establishes the 
parameters for state action, suggests desirable social outcomes, and 
provides the legal context in which all recommendations, even non-legal 
ones, should be evaluated. Given the reach of law’s empire, it is unlikely 
that contact with the legal system can be avoided. 

This paper is presented in two parts. The first part examines 
important information about the legal system and how it functions, 
including the social context of law, the functions of law, and the sources of 
law. The philosophical foundations of law, which underlie much of this 
discussion, are treated separately in Appendix 2. A review of legal actors 
is also provided. These actors include the government and legislative 
bodies, those to whom legislative authority or discretionary decision making 
has been delegated, the courts, law reform commissions, law societies, law- 
related interest groups, and persons charged with the administration and 
enforcement of laws. The combination of a post-modern society, new tech- 
nologies, changing public perceptions, and an essentially evolutionary legal 
system will raise special concerns for the Commission. Commissioners are 
reminded that they need not merely accept the legal system as they find it. 
A royal commission is actively engaged in the process of law reform and the 
creation of legal principles. As such, not only does it become part of the 
legal system, it may simultaneously shape, alter, and partially redefine 
what that system is. This Commission, therefore, has the opportunity and 
perhaps the obligation, given the nature of the subject matter and the 
terms of its mandate, to go beyond current legal concepts, when needed, to 
tailor recommendations to the modern world of reproductive technologies 
and entrenched rights and freedoms. 

The second part of the paper provides an analytical framework to help 
determine whether legal intervention is warranted and to help select the 
best form of legal control in a particular case. The proposed methodology 
promotes a principled and systematic way of thinking about law and the 
legal system and encourages Commissioners to ask the right questions, 
consider relevant alternatives, and articulate their reasoning. The model 
is intended to be general and generic so it can be used to analyze the 
diverse issues within the Commission’s mandate. While all examples con- 
cern reproductive technologies, this paper will not and cannot completely 
examine, comprehensively analyze, or exhaustively debate the merits or 
demerits of legislative options on particular topics like preconception 
agreements, artificial insemination, or in vitro fertilization (IVF). 

The analytical framework is organized around certain pivotal 
questions. The initial sequence relates to defining the problem, assessing 
and appreciating whether there is currently a law on the subject, and 
outlining the goals and objectives of proposed intervention. Only after 
decision makers have a sense of the nature and extent of the problem, 
gauged the efficacy of the current response, and agreed upon a common 
characterization of the goals to be achieved and the evil to be remedied can 
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they address whether legal intervention is warranted. The question of 
whether any law on a given subject is needed requires consideration of non- 
law alternatives and the law’s proper province. 

If legal intervention is selected, the type of law that is appropriate, 
given the nature and extent of the identified problem, must be determined. 
Decision makers should consider how existing features of the Canadian 
legal system may constrain, shape, or limit the range of available options. 
Commissioners should be principally concerned with the division of legis- 
lative authority between the federal and provincial governments and the 
obligation on all state actors to respect the rights and freedoms guaranteed 
in the Canadian Charter of Rights and Freedoms. Other matters, such as 
the current legislative basis for the cost-sharing program underlying health 
care in the Canada Health Act and Canada’s international law commit- 
ments as they relate to reproductive technologies, deserve to be mentioned 
here but will be addressed by others in separate papers. 

Within these constraints, those charged with the responsibility of 
examining and recommending public policy have numerous legal options 
open to them. Different forms of legal control are often better suited to 
certain types of problems. The following forms will be examined and 
explained: criminal prohibitions, regulatory standards, licensing, delegated 
decision making, private law implications, and alternative forms of regula- 
tion. The final question in the decision-making framework will concern the 
projected effectiveness of certain forms of law. Answering this question 
requires a consideration of the legal and social conditions in which a law 
can best be expected to fulfil its intended purpose. 


Law and the Legal System 


Law is the body of oral or written rules and conventions that seeks to 
regulate human behaviour. It is prescriptive and technical and is said to 
be both fact and value, because by describing what “ought” to occur, law. 
hopes to shape what does occur. But law is also part of a larger legal 
process and social context. This section, which provides the information 
necessary to decide whether legal intervention is appropriate, develops an 
overview of the social context of law, the functions of law, the sources of 
law, and the principal actors within the legal system. 


The Social Context of Law 


Law may “[appear] as an arcane world of professionalism centred on 
a body of esoteric knowledge which is intimidating to the uninitiated in its 
bulk and obscurity.”' Often, there is a sense that law can and should be 
isolated from its social, political, and historical contexts, and that legal 
methodology and legal rules are so distinctive they can be separated from 
other aspects of life. Some authors suggest that law can be understood and 
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evaluated in terms of its own internal categories, without reference to the 
society in which it develops.” This view is more a hope born of a profes- 
sional ethos than a result of empirical evidence. While law should be 
recognized as its own discipline, one need only look to the changing scope 
and character of legal regulation, and the relationship between legal 
developments and wider social change, to establish the importance of the 
social context of law. Positing the insularity of law is best seen as an 
increasingly discredited part of legal mythology. Increasingly, the focus is 
on law in society and law in action. 

Modern jurists suggest that a fuller appreciation of the role of law can 
be gained only if law is approached as a socially situated process.* Law is 
a process because it is in a state of flux. Law is socially situated because 
it emerges from social relations and contributes to their preservation and 
transformation. There is, therefore, a complex relationship between law 
and the society it purports to regulate. Law shapes and is shaped by its 
social environment. Law is implicated in and reflective of larger social 
problems: sometimes called the “reactive” dimension of law. For example, 
in circumstances of social inequality, not all groups will have had the same 
access to law to entrench their preferences into legal positions.* Therefore, 
existing law should not be accepted uncritically as achieving a just, accept- 
able, and appropriate balancing of interests. Careful scrutiny must be 
given to the social, political, and historical contexts in which past laws were 
enacted to prevent their hidden values from being improperly carried 
forward to define current legal rights. In the current context of the 
Commission, deciding whether new laws are needed requires an apprecia- 
tion that social inequality may also mean that not all relevant perspectives 
will be either sufficiently or equally represented by formal briefs or as part 
of “public” opinion. Establishing inclusive procedures and recognizing that 
various groups may have different levels of access to, and influence over, 
decision makers may partially mitigate how any structural social 
imbalances affect the law-making process. 

When law is viewed in its social context, it becomes more of a mode of 
organization and decision making than a set of rules and principles. Law 
becomes only part of the social order, and not necessarily the most 
important part, in controlling human behaviour. In other words, law may 
help to structure the nature and relations of a society. This structuring 
might be considered “the constitutive dimension of law.”° Understanding 
the social context of law suggests not only that law should yield to social 
purpose, but that it should be justified in relation to its responsiveness to 
social needs, claims, and interests.° 

The social context in which law and the Commission currently exist 
has been described as “the postmodern condition.”’ While law as a 
discipline has yet to come to terms with post-modernism, recognizing the 
components of post-modernism may help the Commission better under- 
stand the nature of some of the questions posed by new reproductive tech- 
nologies. Stated simply, the two primary components of post-modernism 
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are technology and difference. Post-modern thinkers claim that we are 
currently experiencing a technological revolution that is likely to introduce 
social, philosophical, economic, and structural changes greater than those 
triggered by the industrial revolution.» The issues surrounding new 
reproductive technologies are part of this larger and rather unpredictable 
dynamic. The prospect of radical and far-reaching changes means that any 
analysis or proposal that is unduly tied to current social arrangements may 
be structurally incapable of responding to whatever societal needs develop. 

The second dimension of post-modernism, “difference,” has cultural 
rather than technological origins. Historically, Western thought has not 
only assumed a unified human person as the basic unit of society, it has 
also assumed that all persons are the same. However, with the emergence 
of gender, race, and class consciousness and the formation of new social 
movements, it has been argued that this assumed person is not universal 
but is instead limited, partial, and based on the model of a privileged white 
male. Post-modernism rejects this model and calls for the recognition and 
celebration of difference. The ramifications of this component of the post- 
modern perspective (i.e., difference) are profound, even disturbing — 
particularly if the Commissioners propose legal reforms. Traditionally, one 
of the main justifications and foundations for legal regulation is the belief 
that society, as a whole, consents to the law. Diversity replaces similarity 
as a defining characteristic of a post-modern order, with the result that law 
makers can no longer assume sameness; any agreed-upon justification for 
law is substantially weakened, if it is available at all. To be responsible and 
responsive, law makers must consider the perspectives of different constit- 
uencies — in particular, the perspectives of women, people of colour, the 
disabled, and the poor. Not only are they part of the community, but they 
may suffer a disproportionately negative impact unless their concerns are 
addressed specifically. This challenges all law makers to create new modes 
of democratic participation, develop new processes, and manifest a greater 
sensitivity toward the needs and views of others.° 

The social context of law on new reproductive technologies is especially 
problematic because it illustrates how the two components of post- 
modernism are not necessarily compatible, and might even be contra- 
dictory. The cultural component of post-modernism celebrates the plurality 
of people and sees the newly emergent order as an opportunity to enhance 
the freedom of all people. In this sense, cultural difference is optimistic. 
The technological dimension of post-modernism recognizes that technology 
may be out of control, unaccountable, and potentially destructive to 
humanity. In this sense, post-modernism is pessimistic. New reproductive 
technologies are one point at which these two components of post- 
modernism come into particularly sharp contrast, increasing the tension 
and the social importance of the choices made. Stated in another way: will 
the choices reinforce freedom and equality or will they facilitate a surrender 
to the technological imperative? 
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The Functions of Law 


In light of the social context of law, the primary purposes of law are to 
order and regulate the affairs of all people, and to act as a standard of 
conduct and morality.’° While different social theories explain the function 
of law differently, most recognize that law seeks to control behaviour, 
punish law breakers, resolve conflict, formally express the dominant values 
of society, educate the public, and promote a broad range of social 
objectives.’ 

In their most familiar forms, laws either establish minimum standards 
of conduct, by prescribing penalties, or generate affirmative responsibilities, 
by conferring powers or creating rights. But laws do more than police 
impropriety or restrain real, suspected, or expected misadventure. Laws 
can embody a common moral position or represent a statement of collective 
aspirations. For example, the rights and language in the Charter do not 
truthfully describe what we currently are, but they suggest what we ought 
to be. By doing so, they articulate key organizing values in Canadian 
society. Laws also provide a framework for analysis and serve an 
ideological function: they help construct and shape the world they are 
intended to regulate. Laws arbitrate conflict, but they may also contain 
conflict. They represent an ordering of interests and the choice of certain 
interests over others, and they contain latent standards and encoded 
preferences. 

Laws can be used to pursue various SHER IRE S because the legal order 
has many dimensions. Some types of law are closely associated with 
particular functions. Individuals seeking to invoke the law as a method of 
control should appreciate which of the law’s functions is appropriate. 
Abstract principles are important to how laws are conceived and used; 
there is an interplay between social policy and legal theory. Basic 
perspectives inform detailed prescriptions and shape how public purposes 
are defined and practical alternatives are perceived. 


The Sources of Law 


There is a hierarchy among various sources of laws, based on their 
function, importance, and the formalities required to change them.'? While 
there are other sources of laws and legal authority, the most relevant 
include constitutional instruments,’ statutes, delegated legislation, 
discretionary decision-making powers, and judicial precedents." 

The most important source of law in any society is its constitutional 
documents. Canada is no exception. On its own terms, the Constitution 
Act, 1982 is the “supreme law of Canada”; it governs how all other laws are 
made and provides a complex set of norms for constitutional amendment.’® 
Two key aspects of Canada’s constitutional arrangement are the division of 
legislative powers between Parliament and provincial legislatures in the 
Constitution Act, 1867 and the entrenchment of the Canadian Charter of 
Rights and Freedoms in the Constitution Act, 1982. 
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Using the authority conferred under the Constitution Act, 1867, legis- 
lative bodies enact statutes. Defined as “the written will of a sovereign 
legislative body,”’® statutes are an increasingly prevalent, if underexamined, 
source of law. Statutes are generally known as primary, governing, or 
enabling legislation because they are passed by the legislative body itself. 
Statutes, generally, can be repealed or amended in the same manner as 
they are enacted. As long as legislators are acting within their jurisdiction, 
and within the Charter, the type and scope of statutory control are virtually 
unlimited. Many of the legal controls Commissioners have been asked to 
consider in response to reproductive technologies would involve statutes. 
For example, the type of legal controls studied in the next section — 
criminal prohibitions, regulatory controls, licensing schemes, delegated 
decision making, and changes to certain private law concepts on family law, 
tort law, and contract law — may all take statutory form. 

Legislatures can use statutes to delegate law-making power or 
decision-making authority to someone else. An enabling statute authorizes 
an inferior body to make statutory instruments in accordance with terms 
of reference it establishes. What results is often called subordinate or 
delegated legislation and it includes things like orders in council, 
regulations, by-laws, ordinances, statutory instruments, and rules and 
regulations.'’ Law-making powers can be conferred on a wide range of 
persons or entities: the Cabinet, a minister of the Crown, an administrative 
tribunal, an independent administrative agency, a municipal council, or 
some other form of inferior legislative authority. Exercises of various forms 
of delegated decision making may be seen as law. 

Another major source of law is case law: the decisions of courts in 
adjudicating particular matters. In common law systems, the role of the 
court is either to interpret statutes or to apply common law principles. The 
common law is not written down in any one place, as is a statute or sub- 
ordinate legislation. Before judges can apply the law they must first cull it 
from a line of cases. The reasons for the decision of a given case may serve 
as a precedent for courts to follow in subsequent cases involving similar 
facts. The court system is a hierarchical structure whereby lower courts" 
are bound to follow precedent cases that have been adjudicated in a higher 
court. This is known as the doctrine of stare decisis, the body of case law 
that develops acts to be used as a guide for judges in deciding future cases. 
As new fact situations arise, and as judges decide new cases, the existing 
principles are broadened, exceptions are developed, and the body of case 
law is expanded. 

In contrast, Quebec’s civil law system does not follow the doctrine of 
stare decisis. The Quebec Civil Code codifies essential legal principles in 
an accessible written format. Disputes are decided on the basis of the 
interpretation and application of articles in the Civil Code. While civil law 
judges are not technically bound by precedent, they do strive for some 
consistency and certainty in the law. Despite different principles, sources, 
and methodologies, civil law and common law share at least one thing: 
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both must be “constantly revised to adapt to the consequences of tech- 
nological progress.”’® 


The Legal System and Its Actors 


A study of the legal system requires more than an understanding of 
the definition, function, social context, and sources of law. Although the 
law plays a pivotal role in the legal system, it is but one aspect of a larger, 
more diverse whole. Laws exist within a structure of legal institutions with 
many actors involved in the development and delivery of the legal system. 
Key institutions include legislative bodies, those to whom legislative 
authority has been delegated or discretionary decision making has been 
vested, the courts, law reform commissions, law societies, law foundations, 
bar associations, law-related interest groups, and those charged with the 
administration and enforcement of laws. Legal actors help create, apply, 
enforce, critique, and oppose the law. It is important to recognize that legal 
institutions and legal actors operate within a larger social, economic, and 
political climate, and that they are embedded in the same social matrix as 
law. The legal system is a social institution that is also in a state of flux, 
if sometimes at a slower pace than is desired. The legal process involves 
how decisions are made, who makes them, what the decisions are, how 
they influence subsequent events, and how alternative decisions may have 
led to different results. 

An understanding of how various legal institutions operate, and the 
personal and social characteristics of legal actors and legal institutions, 
provides valuable information when the Commission considers who is in 
the best position to make certain types of decisions. For example, there 
may be matters that do not lend themselves well to the judicial model of 
dispute resolution. An adversarial contest between two interested parties, 
which typifies private litigation, may not be the best forum in which to 
address complex, multidisciplinary problems that require subject matter 
expertise and political savvy on societal values and levels of tolerance. 
Commissioners should, therefore, have a rudimentary understanding of 
legal institutions to see the capacities and weaknesses of various 
institutions and to be in a position to assess their potential for realizing 
values. 


Governments 

Governments are central legal actors for many reasons. First, 
legislatures and Parliament have direct and primary law-making powers. 
In our elected representative democracy, all citizens have the right to vote 
and to run for office. Elected members are politically responsible for their 
decisions, to the extent that a dissatisfied electorate may vote them out of 
office at the next election. Compared with the judiciary, legislative bodies 
can effect radical change in the law in a relatively short time. Second, the 
government also includes an executive, which not only sets policy matters 
for the rest of the legislators, but whose ministers receive increasingly wide 


94 Overview of Legal Issues in NRTs 


grants of delegated authority. Ministers also supervise the government 
departments that implement and monitor policy. Third, the government 
contains the civil service, which operationalizes policy. Fourth, the 
government establishes and appoints various councils, commissions, 
boards, and tribunals with law-related functions. 


Courts 
The provincial and federal governments also have the power to estab- 


lish courts and to appoint the judiciary. The Governor General (acting for 
the Queen) appoints judges of the superior, district, and county courts in 
each province; Parliament sets their salaries.’° Parliament is also 
authorized to create federal courts “for the better Administration of the 
Laws of Canada””° and has used this power to create the Federal Court of 
Canada, the Federal Court of Appeal, and the Supreme Court of Canada. 
The Supreme Court of Canada is governed in part by statute; three of the 
nine justices must be from Quebec. In 1949, appeals to the English Privy 
Council were abolished, making the Supreme Court of Canada the final 
appellate court. Provincial governments have the power to make laws 
regarding the administration of justice in the province, including the 
constitution, maintenance, and organization of civil and criminal provincial 
courts, and the rules of civil procedure.”’ Provinces appoint and pay the 
salaries of provincial court judges. 

Courts determine if a government is acting unlawfully or outside its 
powers. Unless the government can invoke the “notwithstanding” clause, 
the judiciary has the final word.” In theory, the role of the courts is to 
apply, interpret, and enforce the law, whatever its source. In fact, this 
recognized role involves judges in a law-making process.”* The federal 
government’s jurisdiction to appoint superior court judges, therefore, gives 
it a significant, if indirect, power to influence the creation of law. The 
government appoints the appellate judges who hear and determine issues 
of law and thus selects the judges who are capable of modifying existing 
law or creating new law. The province’s power to designate inferior court 
judges is not quite as wide-ranging because trial courts are concerned more. 
with issues of fact than with the development of legal principle. 

There are many critiques of the court as a law-making forum, and 
many concerns over the role, responsibilities, and social responsiveness of 
judges. All courts seek to resolve conflict, and criminal courts attempt to 
establish a forum for the dramatic reaffirmation of transgressed social 
values. The court process involves a decision between the interests of two 
parties in an adversarial environment with a winner and a loser. Rarely are 
other perspectives represented. The court process is adjudicative, authori- 
tative, adversarial, visible, mandatory, and presided over by a judicial 
officer applying legal norms.”* Judges are concerned with deciding the case 
before them, and not with making general policy or rendering decisions that 
allow the law to respond to evolving social conditions. The primary goal of 
courts is to resolve a particular controversy, not formulate general policy. 
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Under the common law system of stare decisis, if similar facts arise 
again within the same province, the judge of a lower court must follow the 
precedent set by the higher court judge. Judge-made law thus tends 
toward incremental change. Although a departure from precedent is 
possible, the judicial tone tends to be the more cautious one of adaptation 
and revision. In contrast, Parliament or a provincial legislature can make 
substantial changes more quickly and more easily than judges because 
judges are limited by the facts of the particular case and are bound by 
either the articles in the Quebec Civil Code or common law precedents. 
Judge-made laws can vary from province to province, unless there is a 
Supreme Court of Canada decision, which binds all Canadian courts. In 
addition to this lack of consistency, litigation is extremely expensive and 
time-consuming. Therefore, the interests of the powerful and economically 
advantaged are disproportionately addressed in court. 

The ad hoc nature of judicial decision making also means that 
different judges may resolve the same problem in different ways, according 
to their own tenets and pursuant to their personal philosophy of life and 
law. This is especially problematic because appointments to the judiciary 
are often partisan and most judges are males from the same socioeconomic 
and cultural background. As of April 1, 1990, only 8.8 percent of all 
superior court judges in Canada were women.”” Few judges come from 
visible minorities or Aboriginal groups, and even fewer have a disability. 
The extent to which the judiciary is not representative of the people in 
Canada creates general concerns. It also raises particular issues for 
something like new reproductive technologies where certain groups, such 
as women and people with disabilities, have particular and important 
interests, while others, such as Aboriginal peoples, may have different 
values or priorities.°°. The National Overview prepared by the Royal 
Commission indicates that the representatives from the alternative health, 
women, legal and human rights, and medical sectors all expressed the view 
that women must be actively involved in the decision-making process on 
reproductive technologies, especially regarding the research conducted and 
the services provided. It is difficult to imagine how judge-made law will 
ensure that women’s voices are heard and their interests protected. There 
are also claims that unelected judges should not be making laws, not only 
because of their selectivity, but because of their lack of political 
accountability.”” 

In addition, legal actors include the many forms of boards, commis- 
sions, tribunals, and agencies that perform essentially adjudicative 
functions, although they are not courts in the strict sense of the term. For 
example, human rights commissions investigate complaints, conduct 
hearings, resolve disputes, and monitor employment equity programs.”° 
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Law Reform Commissions 
The roster of relevant legal actors goes beyond the governments that 


make laws and the courts that apply and adapt them. Also included are 
organizations with a law-related function or focus. There are bodies that 
monitor and analyze the cohesiveness and comprehensiveness of current 
legal principles. Usually known as law reform commissions, these bodies 
have a shared institutional purpose of reviewing existing law and recom- 
mending necessary reforms. Some commissions are specifically charged 
with developing new approaches to law, approaches that respond to the 
changing needs of individuals and society.** Law reform commissions 
conduct legal research on all aspects of statute law, common law, judicial 
decisions, and delegated decision making. Law reform commissions are 
established by statute. The Law Reform Commission of Canada” used to 
deal with matters within federal jurisdiction; British Columbia,*’ 
Manitoba,*2 Newfoundland,*’ Saskatchewan,** Nova Scotia,*° and Ontario*® 
have law reform commissions established and governed by provincial acts. 
With the exception of Nova Scotia, the Lieutenant Governor in Council is 
authorized to appoint all commissioners and pay their remuneration.*’ 

Other provinces use different formats to accomplish the critiquing and 
recommending function of law reform commissions. Alberta has an 
Institute of Law Research and Reform;** in New Brunswick there is a Law 
Reform Branch of the Department of the Attorney General; and in Prince 
Edward Island, where the Law Reform Commission is no longer active, the 
Department of Justice and the Attorney General play a minimal role in law 
reform. The Yukon does not have an independent law reform commission; 
it used to use the Law Reform Commission of Canada. In the Northwest 
Territories, the Law Reform Commission of the Department of Justice has 
not been active since 1989. In Quebec, there is a project studying revisions 
to the Civil Code and the Code of Civil Procedure. 

The law reform commissions of Ontario,*° Saskatchewan,*° and British 
Columbia*’ have published reports and articles regarding new reproductive 
technologies. In 1988, the Quebec Task Force on New Reproductive 
Technologies published a summary of their report. The British Columbia 
Law Reform Commission considered a project on the legal aspects of 
human reproduction, but did not proceed with it. In Manitoba, the Law 
Reform Commission has done preliminary research in new reproductive 
technologies, but deferred its work when the Royal Commission was 
appointed. The Department of Justice and Attorney General of Prince 
Edward Island have struck a committee to consider new reproductive 
technologies. 


Lawyers and Law Societies 

Lawyers are also legal actors. Not only do they manage individual 
cases and formulate the legal arguments presented to judges, they may 
play a larger role within the legal system in terms of their membership in 
law-related organizations. The legal profession is self-regulating; each 
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province and territory has a statute that establishes a law society to act as 
the body that regulates the practice of law.** Lawyering is a closed-shop 
profession and all practising barristers and solicitors must be members of 
the society. In theory, the primary duty of each law society is to protect the 
public interest in the administration of justice. The affairs of the society 
are managed by benchers, an executive or a council empowered to invest 
or borrow money, purchase assets, appoint committees, regulate the 
conduct of members, discipline members, make rules regarding admission 
to the bar, and establish an assurance or compensation fund to protect 
clients. Some law societies are allowed to use their funds for research on 
the law or to advance legal education.** Usually, it is the law foundation 
in each province that is empowered to receive money and to establish and 
maintain a fund for purposes including legal research, legal education, and 
law reform.** Law foundations are typically established in the same act 
that governs law societies. In the normal process, law societies and law 
foundations grant money upon acceptance of submissions requesting 
funding for particular projects. It does not appear that any such funds are 
being directed to the legal issues raised by reproductive technologies.*° 


Bar Associations 

Unlike law societies, which are established primarily to protect the 
interests of the public, bar associations exist primarily to meet the needs 
and interests of the legal profession. Branches of the Canadian Bar 
Association exist across the country, with most branches having many 
sections, such as family law, environmental law, labour law, and health 
law. Fees required to join a particular section can be used to fund 
educational events, guest speakers, research, and other activities. If a 
large-scale project, such as major research, is envisioned, the particular 
section often seeks the financial assistance of its law foundation. In 1989, 
the British Columbia branch of the Canadian Bar Association produced a 
paper on reproductive technology.*° 


Law-Related Interest Groups 

There are also other law-related groups, such as the National 
Association of Women and the Law and its provincial affiliates and the 
Women’s Legal Education and Action Fund, which are actively involved in 
social and legal issues. In addition, interest groups can be considered to 
be legal actors when they attempt to influence the content, enforcement, 
and application of laws. Sometimes, the primary purpose of an organi- 
zation is to press for legal reform. For other organizations, any dealings 
with the legal system are sporadic and confined to legal initiatives that 
affect their constituency.*’ 


Those Charged with the Administration and Enforcement of Laws 
Individuals or agencies responsible for the administration and enforce- 
ment of laws play a significant role within the legal system. In many cases, 
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important decisions are at the discretion of public officials or agencies, 
whose choices may have a profound effect on the impact of a given law.** 


The Commission as Legal Actor 

The task of formulating recommendations on new reproductive tech- 
nologies, some of which may involve the legal system, presents 
Commissioners with special challenges and unique opportunities. The 
revolutionary potential of certain new reproductive technologies may strain 
an essentially evolutionary legal system. It has often been noted that law 
rarely keeps pace with medical advancements or scientific changes. One 
judge has commented that the place of law is marching to the rear of 
medicine and limping a little.*° 

This relationship between law and medicine does not, however, mean 
that law must be stagnant or unresponsive. Commissioners should not 
allow existing legal principles to improperly confine, direct, or limit their 
analysis. Sometimes existing models are used to generate what qualifies 
as the issue — for example, much of the debate concerning the confiden- 
tiality of the identity of gamete donors is generated by a legal system that 
ties parental obligations to genetic links. Even when the issue is identified, 
the initial reaction of legal actors, even legislators or reformers, may be to 
canvass whether an established rule can be extended to the new situation: 
an attempt to assimilate any new situation within existing legal principle 
and to discover which available paradigm most completely captures the new 
problem. The attempt to place emerging phenomena into current categories 
is not always appropriate. Deciding among existing legal principles involves 
selecting the most correct answer from somewhat flawed responses, but, 
like a multiple choice question, in certain cases the only accurate response 
is “none of the above.” When the new situation falls outside the rationale 
of existing rules, the issue is whether the rule can be modified or should be 
discarded. : 

Commissioners can do more than update the particular legal rules and 
principles rendered obsolete by new technologies and shifting public 
attitudes. By the terms of its mandate, the Commission is a part of the 
legal system — a legal actor with an important chance to shape the law and 
legal system.*° The opportunity exists to create new legal categories by 
replacing the inadequate, unresponsive, or unrepresentative categories. 
Commissioners may choose to incorporate previously excluded perspectives 
into the legal system and accept different approaches to problems. For 
example, women’s perspectives on new reproductive technologies could be 
included at a fundamental level of the analysis.°’ This may encourage new 
ways of thinking about law and women. Current legal formulations often 
exclude or undervalue women’s testimony and experience and are often 
based on a man’s view of the world. If women’s interests are fully 
considered when formulating legal norms, a new category of law around 
women’s specific experiences, such as pregnancy and birthing, may 
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emerge.** This type of gender-inclusive reconceptualization, where laws 
consider the life experience and needs of both women and men, would be 
consistent with the part of the Commission’s mandate that requires it to 
evaluate the impact of reproductive technologies on women. It would also 
respect women’s constitutionally entrenched rights and freedoms and 
would respond to the strong and recurring theme in the public presen- 
tations that the position of women must be considered when judging the 
implications of reproductive technologies.°* The Commission need not, 
therefore, merely use existing law and accept the legal system as it finds it 
— as a legal actor, the Commission may develop the legal system and 
introduce new directions, new models, and new forms of responsibility. 


A Decision-Making Framework 


It may be disconcerting for those charged with guiding the direction 
and development of reproductive technologies in Canada to learn that there 
are few formal rules or generally accepted standards to help determine 
whether legal intervention should take place, or to help outline its most 
appropriate form. The legal system itself has not generated norms on 
legislative intervention except on such matters as which level of government 
has the power to act and what type of state action infringes the Canadian 
Charter of Rights and Freedoms. In most cases, it takes little more than 
political will and proper form for a new law to be created. There are limited 
studies in the sociological and legal literature that focus on the impact and 
effectiveness of particular regulatory initiatives, but there is no com- 
prehensive treatment of law or no detailed treatment of matters that raise 
the same social, political, and legal concerns as reproductive technologies. 
In addition, there is no incontrovertible proof that there is a cause-and- 
effect relationship between the intended goal of a law and its actual 
consequences.” 

Asking whether state intervention is warranted will uncover any 
philosophical differences Commissioners have on law, freedom, equality, 
and social control. There will be disagreement on when the state has the 
legitimate authority to intervene in the lives of its citizens, influence the 
development of scientific knowledge, and enter into the marketplace. These 
matters infuse all aspects of the inquiry and require a wider perspective 
than the legal system provides. The problem of competing philosophies is 
compounded by the dearth of definitive information on key subjects. For 
example, it is impossible to predict the effects of allowing unlimited sex 
selection on the numbers of future male and female children, or to outline 
the concrete consequences or ideological implications of the commodifica- 
tion of life. What is clear, however, is that accepting any form of state 
control will depend more on philosophical premises, reasoned conjecture, 
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and rational argument than on formal prerequisites, overarching legal 
rules, or quantifiable data.”° 

Policy makers will be required to formulate their own justifications for 
invoking a law-making power, whether they do so by intention, by impli- 
cation, or by default. There are many reasons why the threshold issue of 
the propriety of state intervention should be openly debated, fully 
articulated, and adequately explained. When introducing legal changes 
that directly affect people’s lives, decision makers are expected to justify 
their choices. The legitimacy of what some see as an essentially subjective 
determination may depend on how well the decision makers have outlined 
the factors that led them to their conclusion. The acceptance of law and 
the development of effective social rules are best built upon a shared 
understanding, reasonably negotiated compromises, or persuasive 
arguments. 

It is especially important that the reasons for legal intervention be 
open for public scrutiny when introducing new law on novel subjects, such 
as reproductive technologies. In this case, there is no customary basis for 
the legal intervention and, therefore, little residual public support to fall 
back on. In addition, the public representations made to the Commission 
illustrate the diverse opinions that currently exist. Express, overt 
reasoning is needed to explain a position, to rally support for it, and to 
convince those whose position did not carry the day that their arguments 
were heard and respected, even if ultimately rejected. When unanimity is 
impossible, the best alternative is to ensure that differing viewpoints have 
been stated candidly and vigorously considered. An open and principled 
approach may also help those individuals who have not yet reached their 
own conclusions on reproductive technologies. In addition, such an 
approach is also important from a policy perspective, allowing an assess- 
ment of whether the proposed law has achieved its intended purpose. It is 
interesting to note that a recurring criticism of the Warnock Report in 
England was its failure to provide a coherent articulation of the values and 
principles underlying its recommendations.°*’ 

Articulating the reasons for state intervention also serves some 
important law-related functions. First, it may form the basis for classifying 
the pith and substance of legislation: a judgment about the essential goal 
of state action, which determines which level of government has the 
requisite jurisdiction to undertake it. Second, if the resultant state action 
infringes a recognized Charter right, the judiciary may use its wide 
remedies, unless the government establishes that its purpose is so 
pressing, substantial, and carefully tailored that it should be allowed to 
override a constitutionally protected interest. Third, a statement of 
purpose, especially if found in the preamble or opening part of a statute, 
can be used to construe the enactment; when judges apply the law, they 
look for the mischief the legislation is intended to remedy and try to 
construe individual sections in a consistent manner. 
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Under any decision-making framework, Commissioners would be 
required to seek their own views on fundamental philosophical issues self- 
consciously and openly register what factors, considerations, and argu- 
ments led them to their conclusions. It is equally important that matters 
as complex and significant as reproductive technologies be studied in a 
systematic manner. The following framework may provide a way to start 
thinking about whether any legal intervention is warranted and what form 
it should take: 


¢ Defining the Problem 

e Is There Currently a Law? 

° The Goals and Objectives of Proposed Intervention 

° Is Any Law Needed? Are There Alternatives to Law? 
° Constraints and Influences on the Choice of Law 

° Forms of Legal Regulation: Choosing a Type of Law 
e The Administration and Enforcement of Laws 


Each of these steps raises particular issues that will be addressed in 
a separate section. 


Defining the Problem 


Within the legal community there is an adage that the person who 
frames the issue decides: a recognition of how important the initial 
characterization of the problem is to its analysis and resolution. In defining 
the problem, policy makers are required to reach consensus on the charac- 
terization, scope, and situs of the problem to be addressed. Each part of 
defining the problem requires a choice between alternatives with far- 
reaching implications. Many groups appearing before the Commission 
presented arguments on their own terms, in the hope that their formulation 
of the issues would be accepted and acted upon. It is easy to appreciate 
that individuals who believe that the nature of the problem is systemic 
infertility would propose a very different set of recommendations for IVF 
than those who think the problem is a failure to disclose truthfully the 
procedure’s risks and success rates. Competing characterizations can take 
place at many levels of analysis and may be conveyed in choices of words. 
For example, there is some question whether artificial insemination should 
be seen as a medical procedure. If a woman seeking artificial insemination 
is referred to as a “patient” there may be an implied acceptance of the 
propriety of the procedure’s medicalization.”* 

When the decision-making framework is the legal system, there may 
be a tendency to present the “problem” in a legal manner. Sociologists 
suggest that some lawyers and legal reformers exaggerate the centrality of 
legal rules and forget all parts of the comment that “law is the totality of 
life, but seen from a specific viewpoint.”°° The result may be the 
formulation of a problem in such a way that it could be more easily 
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remedied by a law-based response, without addressing underlying social 
tensions or causes. To pursue the IVF example, it is easier to enact 
legislation requiring practitioners to disclose the risks of IVF than to use 
law to help prevent the sexually transmitted diseases that account for a 
significant portion of infertility. The law and the legal system have the 
potential to improperly funnel issues, frame debates, and define the nature 
of the problems, even on non-law matters.”° 

The scope of the perceived problem must also be defined, because even 
if the nature of the problem is agreed upon, a problem can be expected to 
exist, in greater or lesser degrees, in a variety of mixes and with varying 
effects. In many cases, the key question is not whether a problem does or 
does not exist, but the more socially situated inquiry of how, and under 
what conditions, the perceived evil will be present. There are definite 
drawbacks to defining the scope of the problem either too narrowly or too 
widely. Trying to find the singular problem may involve a search for what 
has been called “false linearity." Neat, simple, and compartmentalized 
definitions may not consider a complex social context and its multiple lines 
of causality and consequence.” 

Overly broad definitions can also detract from the formulation of 
appropriate responses. For example, when Commissioners address 
research on embryos, must they tackle the entire area of so-called “fetal 
rights” and present a coherent and comprehensive mega-theory? Or is it 
sufficient to seek a workable solution to the particular question of how the | 
law should treat an embryo in relation to reproductive technologies — as 
the Warnock Commission did in England? Improperly wide definitions may 
also lead to state intervention that overshoots the mark. This risk is 
especially important in relation to new reproductive technologies because 
the technologies under study have a variety of clinical and eugenic appli- 
cations. For example, if the concern is that prenatal diagnosis will be used 
for what some would consider an improper purpose, does that mean the 
practice itself should be controlled? 

The situs of the defined problem must be found, and one must also 
question from whose perspective the problem is being defined. Asking 
whose problem it is is often a more sensitive determination than it may 
initially appear — especially if blaming the victim is to be avoided. The 
focus should be on the veritable source of the problem because certain 
people may experience the consequences of the problem, even though they 
have played no part in generating it. In some cases, the Commission may 
conclude that there is no actual problem, even though the public may 
perceive that there is a threat. In many instances, the proper response to 
real but unfounded fear is education, not legislation; over the course of 
history many law makers have discovered that unfounded moral panic is 
a poor prop for legislative initiatives. 
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Is There Currently a Law? 


Given the complex web of legal regulation that currently exists in 
Canada, there are very few subjects, including reproductive technologies, 
that are not subject to some form of legal control. References to a legal 
vacuum are somewhat misleading; perhaps the notion of “law’s empire” 
makes the point better. The primary problems of reproductive technologies 
are that there is little direct and issue-specific regulation, and that existing 
laws are not comprehensive, complete, or coherent. In many cases, it is 
difficult to clearly state which, if any, legal principles apply and in what 
manner. The unresolved issues are significant, numerous, and troubling. 
The uncertainty they generate may slow down the advancement of the tech- 
nologies, deter some people from participating in what may appear to be a 
legally questionable practice, and contribute to the public perception that 
no laws govern or guide a given subject. 

It is part of the Commission’s task to sort through the confusion and 
to determine whether current legal controls are capable of responding to the 
identified problem. In each case this will require a subject-specific analysis 
of the particular topic, but some general trends can be identified. Some- 
times the problem is determining whether existing laws apply to emerging 
practices. For example, are people who perform artificial insemination 
practising medicine? Are semen and eggs subject to laws that deal with the 
donation of human tissue? In other cases, it is hard to tell how established 
legal principles apply in a new context. How does family law resolve a 
competition between the woman who donated an egg, the man who donated 
sperm, the woman who carried the fetus, and the couple who claims the 
baby under a preconception agreement? Can family law resolve this 
competition? For example, most family law principles simply assume that 
the genetic and social parents will be the same people. When new repro- 
ductive technologies allow this assumed unity to be divided, it can cause 
minor revisions in established principles or it can question the whole notion 
of a genetic axis to legally recognized parental responsibilities. If a new test 
is created, should it apply in all cases, even when the identity exists, or 
only in those cases that no longer conform to the scientific and social basis 
on which the legal rule was based? Sometimes the dilemma is presented 
as one of choosing between legal principles and competing characteriza- 
tions. The debate over whether the legal status of the human embryo 
should be resolved according to personhood or property principles raises 
the more fundamental question of whether a competing characterization is 
even required in the first place.® If the primary concern is how embryos 
should be treated, then characterization under existing legal norms should 
be secondary to achieving the desired level of protection.®* Lining up the 
parallels with existing ownership or custody models may not advance the 
argument, especially if the social context in which experimentation occurs 
is left unexplored.” 
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The failure to suggest reform may operate as a tacit selection of any 
existing legal rule, the political choices it represents, and its assessment of 
the best-placed decision maker. For example, in the absence of express 
statutory regulation, the legal status of preconception contracts will be 
determined by judges under the contract law rule that agreements against 
public policy will not be enforced, and the family law principle that disputes 
over custody will be resolved according to the best interests of the child. 


The Goals and Objectives of Proposed Intervention 


After the nature, scope, and situs of a problem have been defined and 
current legal controls are understood, decision makers should consider 
policy goals and what objectives should be pursued. The selection of public 
policy objectives is key regardless of whether existing law is seen as 
sufficient or whether new legal controls are seen as necessary. Important 
decisions must be made on how certain behaviours and activities should 
be treated and which function of law should be invoked. Again, the setting 
of policy requires not only the articulation of values, but perhaps a choice 
among them. In setting the purpose behind a particular initiative, there 
may be an overlap with ethical principles such as respect for persons, well- 
being, and equality.°° Or the goal could be safety — all forms of legal 
control on a technology like artificial insemination should focus on genetic 
and medical screening and record keeping rather than obligations of donors 
and unconsenting husbands. 

The Commission has a wide mandate and a broad range of policy 
choices. In this context, law is best seen as one way to effect a chosen 
policy — meaning that the existence and structure of any legal control are 
secondary considerations to the goal or objective sought. An understanding 
of available legal options may, however, give more scope to the range of 
policy alternatives and place them within their legal context. 


Is Any Law Needed? Are There Alternatives to Law? 


The question “Is any law needed?” focusses on whether law is the only 
or best way to achieve the articulated goal and raises the spectrum of non- 
law options. Initially, it may appear somewhat artificial to separate the 
question of whether any type of law is needed from the related inquiry of 
what form that law either could or should take. There is an obvious 
relationship between choosing the form of law and deciding whether or not 
any law would be appropriate. Sometimes the answer to the question of 
whether intervention is warranted is conditioned on how the intervention 
is structured. Decision makers are often inclined to accept a legal response 
only because they believe that they have found the type of law that would 
adequately and appropriately address the perceived problem. This stage of 
the inquiry, however, is meant to focus attention on whether non-law 
alternatives exist and on how to determine whether they can achieve the 
decision maker's articulated goals and objectives. One can agree with the 
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statement that public concern should be reflected in public policy without 
concluding that a legal response is the best one available. For example, in 
many briefs there is an inchoate sense that reproductive technologies have 
brought with them unchecked power and unbridled science. But the call 
for standards need not be interpreted as an invitation to enact law or asa 
request for a particular type of law. What is often sought is some form of 
control, some public presence, some safeguard or supervision to ensure the 
integrity and personal responsibility of apparently unaccountable decision 
makers. 

Determining the proper province of law requires a philosophical debate 
over the use and usefulness of law. In 1986 the Law Reform Commission 
of Canada reported that there were over 90 OOO federal laws in Canada. 
This number reinforces that there are few restrictions or threshold 
requirements for intervention on the part of our law makers. In recent 
years a proliferation of legal regulation has accompanied an increasing 
public perception that law does not always work and should not always be 
seen as the answer. In addition, academic criticisms of law have emerged 
from almost every imaginable perspective. While there are those who are 
concerned that any law gives renewed legitimacy to the power of law to 
regulate and organize our lives, a significant dilemma for policy makers 
remains: they are caught between the notion that there are already too 
many laws and the implications that if so much is currently regulated, 
what would it say about the importance we attach to new reproductive 
technologies, public health, and women’s safety if these interests do not 
merit legal intervention? 

In ascertaining the proper province of law it may be helpful to 
distinguish law from morality and ethics because reproductive technologies 
raise many types of issues and force us to question our relationship to life, 
law, and each other. In criminal law there is the familiar debate about 
whether, and to what extent, law can be used to enforce morality. This 
debate assumes the separation of the world into private and public spheres 
of activities, a concept that is one of the more lasting and powerful legacies 
of the liberal legal tradition. According to these principles, state interven- 
tion into the private sphere is illegitimate unless the absence of some form 
of collective control will result in harm to others. Even among people who 
accept this premise, there is a lot of debate on what qualifies as harm. 

Where science, technology, and medicine are considered the recog- 
nized interface is generally between law and ethics. The assigned task of 
ethics is to search for desirable goals and to establish the normative limits 
of right conduct. Law tends to be the regulation of human activity and 
conduct toward desirable social goals and may be seen as an instrument 
in social engineering. Policy is concerned with the choice of goals; the 
purpose of law is to translate these goals, by rules of conduct, into 
operative social fact, recognizing that law is not the only social vehicle for 
doing so. 
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Often, private ordering — allowing people to decide for themselves — 
may be seen as a better response if individual freedom is selected as the 
key value, or where the enforcement difficulties are so significant that it 
appears best not even to try. This choice is easier to justify in cases where 
there are recognized Charter interests. There is, however, the fear that 
private ordering may diminish certain interests; here, what is needed are 
restrictions based on publicly decided legal standards. Some claim that 
private ordering merely allows any general societal inequities to be 
reinforced in individual relationships. There may be other ways to control 
the behaviour because other models of social regulation may be better for 
certain types of problems. 

There are also many limits on law that may influence whether the use 
of law is appropriate. It is important to remember that laws cannot control 
conduct in any absolute sense. There is a behavioural assumption that law 
influences human action, but even the most severe legal sanctions for 
murder do not stop killings. Law may also force “underground” certain 
types of behaviour without eradicating them entirely. In some cases, that 
may be all that is desired or possible, but sometimes this displacement 
generates further problems or exacerbates existing ones. 

There are other significant limits to law. First, it is difficult to predict 
the exact effect of any law or policy; some laws may not have their desired 
effect. There are no scientific data outlining the responsiveness of certain 
types of laws to certain forms of policy initiatives or legislative aspirations, 
resulting in the tendency to proceed on the basis of unproved assumptions 
and on an assessment of contingent consequences. Second, not only is 
there the recognized gap between enactment, implementation, and enforce- 
ment, but there is the unpredictability of the reception of a single provision 
into a diverse Canada. On issues such as human reproduction, different 
cultural and religious affiliations may have a significant impact on attitudes 
toward approved methods of childbearing. Third, a legal package cannot 
be expected to resolve ongoing social, ethical, and political debates, 
although it may limit and shape them. Law may not have support if there 
is no social consensus on the issue and there is still a contest between 
undetermined rights. Sometimes the recommendation of a law may even 
intensify public discussion because it gives groups and individuals a focus 
for their concerns and a platform for their politics. 


Constraints and Influences on the Choice of Law 


Certain features of the existing legal system in Canada constrain and 
influence the range of recommendations open to the Commission. The two 
primary constraints are the legislative division of power and the obligation 
of all state actors to respect the entrenched rights in the Canadian Charter 
of Rights and Freedoms in the Constitution Act, 1982. In addition, 
Commissioners should understand the legal framework for the health care 
system and Canada’s international obligations. 
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The Legislative Division of Power 

The Constitution divides up legislative authority over all subjects 
between the federal and provincial governments. Although the wording of 
the act suggests that one level of government is given exclusive jurisdiction 
over particular subjects, in some areas overlapping jurisdictions have 
evolved and are judicially recognized. It is quite common that different 
aspects of a subject will fall within different jurisdictions, especially given 
the obvious breadth of some of the powers. Federal legislation will be 
paramount only in cases where federal and provincial legislation clash or 
are functionally incompatible.®*’ In addition, if there is no federal legislation 
occupying the field, the provinces then possess greater legislative latitude. 

The many sources and forms of legal control available to the federal 
and provincial or territorial governments give them wide powers either to 
promote or to hinder reproductive technologies. Their decisions will 
influence how reproductive technologies are conceptualized and adminis- 
tered. The federal government’s jurisdiction over certain aspects of 
reproductive technologies is based on its interest in national health and 
welfare, its criminal law power, and its spending power.®® The quest for 
national standards found in many briefs submitted to the Commission may 
reflect the public’s lack of understanding concerning the legislative division 
of powers between the federal and provincial governments. In this context, 
federal powers are rather circumscribed. Federal influence, through its 
spending power, is also waning as a result of its own policies. 

Both levels of government may legislate the health aspects of repro- 
ductive technologies because “health” is “not a single matter assigned ... 
exclusively to one level of government.”’ Health has been called an 
“amorphous topic” that can be addressed by valid federal or provincial and 
territorial legislation, depending on the circumstances and scope of the 
health problem at issue.”” Parliament’s jurisdiction over health matters of 
national dimension is supported by its power to legislate for the peace, 
order, and good government of Canada.’’ Even though the national aspect 
of this power has been given a fairly narrow reading, certain health matters 
of national concern, such as some of the regulatory health aspects of 
reproductive technologies, may be within federal control.” Parliament 
relies on these powers and its criminal law power to support the Food and 
Drugs Act,” under which the federal government evaluates and approves 
any drug or device available in Canada. 

The federal government also has the power to define crime and to 
determine punishment. The criminal law power is invoked to sanction the 
type of conduct so detrimental to society’s social and moral fabric that 
criminal prohibitions and penalties are warranted. Provinces may create 
quasi-criminal and regulatory offences, but offences that concern public 
peace, order, security, health, or morality are within the exclusive federal 
sphere of criminal law. The federal government may also rely upon its 
spending power to forge a national health care policy indirectly. The federal 
spending power is not enumerated as a separate head of power in the 
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Constitution Act, 1867, but its source is Parliament’s ability to levy taxes, 
regulate public property, and appropriate federal funds.” The federal 
government can spend money on matters outside its legislative jurisdiction 
such as some aspects of health care. One example is the federal-provincial 
cost-sharing program at the base of our current system of publicly funded 
health care services.”° 

The scope of provincial and territorial powers means they can 
influence access to reproductive technologies in many ways. The Consti- 
tution Act, 1867 gives each province the jurisdiction to regulate local 
matters of public health, within its boundaries. Provinces and territories 
control property and civil rights within the province or territory and have 
express authority over the establishment, maintenance, and management 
of hospitals.’° Provinces and territories also have regulatory power over the 
many non-criminal aspects of reproductive technologies, and they control 
who may practise what form of medicine within their jurisdiction. Prov- 
inces also determine which services are deemed to be medically necessary 
under the federal-provincial cost-sharing program for Canada’s national 
health care system, and they establish the rate at which these services are 
compensated.”’ Certain aspects of reproductive technologies have already 
received the attention of provincial regulators. Questions of artificial 
insemination, IVF, and preconception contracts have been studied by a few 
provincial law reform bodies. A correlative of provincial autonomy is the 
possibility of a patchwork of provisions conducive to forum shopping and 
procreative tourism. 

It is much easier to list the respective jurisdictions of each level of 
government than to state who has authority to respond to a problem. Not 
only has the judicial interpretation of many important powers undergone 
numerous significant restatements, but so much depends on how the prob- 
lem is defined. It is supposed to be the substance of proposed state action 
that determines which level of government is authorized to pursue it; this 
pursuit often involves fine matters of characterization.”* For example, it is 
often difficult to determine the extent to which a province can permissibly 
create offences.” Provincial legislation, which sought to make it an offence 
for a woman to have an abortion without the written consent of either her 
husband or parents, was struck down as an unconstitutional and imper- 
missible invasion of Parliament’s jurisdiction over criminal law.®° A 
provincial law that provided for significant penalties for performing 
abortions in a private clinic was also struck down.®’ Although provincial 
jurisdiction is limited in this way, provinces have many regulatory powers 
over reproductive technologies. 

National standards on reproductive technologies may be difficult to 
achieve given the limited extent of Parliament’s jurisdiction in this area. 
While the federal government may seek to exert its influence, without 
relying on the federal spending power or some form of cooperative federal- 
ism, the encouragement of uniform provincial laws may become a principal 
means of achieving consistency. Another way of reducing interprovincial 
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disparity is the recognition of constitutionally entrenched, and nationally 
shared, rights and freedoms. 


The Canadian Charter of Rights and Freedoms 

The Canadian Charter of Rights and Freedoms, found in the 
Constitution Act, 1982, forms part of the supreme law of Canada. The 
Charter applies to state action, not private relationships; binds federal and 
provincial governments; and establishes a new balance between the legis- 
lative, executive, and judicial branches of government. It protects certain 
rights and fundamental freedoms, subject to the state’s ability to impose 
reasonable limitations under section 1, or to expressly declare, under 
section 33, that its action will operate notwithstanding a Charter breach. 
The judiciary now has the ability to police the content of state action for 
compliance with the Charter, and to declare inconsistent acts to be of no 
force or effect. The judiciary also has a wide range of remedies: whatever 
it considers “appropriate and just in the circumstances.”*? The Charter 
gives an expanded role to the judiciary to engage in what has been called 
“remedial law”: deliberate, comprehensive, and often complex court efforts 
to change the organizational behaviour of public institutions judged to have 
violated Charter rights.*° 

The Charter represents a major paradigm shift in Canadian law. 
Legislative bodies were once supreme and sovereign within their legislative 
competence; now the courts can decide that certain actions cannot be 
undertaken by either level of government. What the content of legislation 
is becomes a secondary consideration to what it can or ought to be under 
the Charter. The Charter establishes the outer limit of invasive state action 
and gives individuals rights they can assert against the government in 
independent legal proceedings. 

There are two qualifications to this view of the Charter. First, it is 
important for policy makers to recognize that the Charter merely estab- 
lishes the minimum respect that must be accorded to recognized interests. 
It is the floor below which state action cannot fall, but it does not operate 
as a ceiling on how a right or interest can be protected or promoted. This 
means that the basic Charter entitlements of certain groups, such as 
women, may be exceeded.” It also means that governments may grant 
legislative protection to interests that are not contained in the Charter as 
long as established Charter interests are also respected. For example, it is 
unlikely that the unborn fetus, whether in or ex utero, will be recognized as 
possessing Charter rights.°° Every indication suggests that the Supreme 
Court will continue to maintain the established legal principle that legal 
rights vest only at birth.°° This does not mean that legislatures may not 
provide protection for what the Charter does not protect. The important 
caveat in this context is that state action protecting the embryo or fetus is 
required to conform with the recognized Charter rights of women. 

Second, the Charter should be seen as more than a limit to state 
action or an instrument individuals can invoke to challenge state action, 
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although these are important functions. The Charter can, and perhaps 
should, be approached as the prism through which issues are identified, 
problems are analyzed, and solutions are devised. Rather than policy 
makers inquiring as to what they must do to pass constitutional muster, 
they should ask what they can do to promote Charter interests and help 
remedy the social ills the Charter seeks to address. The Charter can be 
used to shape law at its foundations, as well as to police it after it comes 
into force. In this way, Charter principles may influence all levels and 
aspects of decision making. For example, Charter principles may help 
decision makers select between competing classifications of what the 
problem is: in relation to powerful drugs that induce superovulation, is the 
main danger the potential harm to women’s bodies or the creation of spare 
embryos? The Charter may suggest that there has been too much talk 
about the “rights” of embryos and not enough consideration of the welfare 
of women. Or Charter principles may help determine whether a particular 
choice of legal control, such as criminalization, is appropriate. The rights 
and freedoms contained in the Charter should, therefore, have a significant 
impact on the Commissioners’ deliberations. 

Even if the role of the Charter is limited to a means of challenging 
state action, there is no doubt that the Charter protects previously 
unrecognized or new interests.*” The difficulty is in determining which 
interests will be protected and to what extent. The Charter has encouraged 
people to speak in terms of “rights talk,” a discourse where wants and 
needs are elevated, sometimes improperly, into the language of legally 
enforceable rights. In response, the Supreme Court of Canada has warned 
that the Charter is not “an empty vessel to be filled with whatever meaning 
we might wish from time to time.”** To help differentiate competing claims 
over which rights have been constitutionally entrenched, the Court uses a 
purposive interpretation to the open-ended statements found in the 
Charter. Under this model, individual sections are interpreted according 
to the interests they are intended to protect.®* The constitutional text is 
analyzed by reference to the character and the larger objects of the Charter 
itself: the language chosen to articulate the specific right or freedom and 
the historical origins of the concepts enshrined in particular sections. The 
purpose of the Charter is to provide for the unremitting protection of 
individual rights and liberties; it is to receive a large and liberal 
interpretation. 

Even if the Charter is approached only as a vehicle to enforce rights 
or set limits, a successful claimant must establish that the challenged state 
action breaches a Charter right. Charter guarantees apply directly to 
conduct that qualifies as state action because constitutional documents 
generally seek to regulate the interface between the government and its 
citizens. Relevant forms of state action include executive decisions, 
statutes, regulations, delegated decision making, and any activity with 
significant links to the state. Charter provisions do not, however, directly 
control the conduct between non-state actors; so-called private or non-state 
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action is the realm of human rights legislation.°° In a recent case, the 
Supreme Court held that because hospitals were not state actors, their 
mandatory employee retirement policy could not be challenged under the 
Charter.*’ Disputes between private individuals will be resolved under 
applicable provincial or federal human rights legislation. While particular 
provisions vary, most acts require that services available to the public be 
delivered in a non-discriminatory manner.** The Supreme Court has 
repeatedly interpreted and applied anti-discrimination norms in a similar 
way, whether their source is human rights legislation or the Charter.*? For 
example, if workplace restrictions on women were found in a statute, the 
Charter would apply to that form of state action. A company policy out- 
lining the same limitations would be subject to federal or provincial human 
rights legislation. But in both cases, the analysis would focus on the fact 
that such restrictions improperly target women and falsely assume that 
only women contribute to the genetic make-up of children, and that only 
women are capable of becoming infertile. To control women in the name of 
some people’s view of fetal health, and by direct exclusion from designated 
employment opportunities, rather than creating a healthier work environ- 
ment for both potential parents, would likely be seen as prohibited sex 
discrimination under the Charter and human rights legislation. This 
parallel interpretation of similar legal norms also has implications for non- 
discriminatory access to reproductive technologies. 

If the threshold of the state action requirement is met, a claimant 
must establish that the purpose of the impugned state action contravenes 
a recognized Charter right. Courts consider the intent behind the state 
action and how it operates in fact. For example, in addition to the obvious 
equality implications of sex-specific workplace restrictions, there is an 
argument that the effect of such legislation may encourage women to 
undergo sterilization to avoid being transferred out of their posts, a 
potential deprivation of their section 7 interest in life, liberty, and security 
of the person. The real-life consequences of government intervention are 
thereby considered. In addition, attaching unlawful conditions to the 
exercise of a right may be as constitutionally offensive as a direct 
deprivation — such as any form of state action requiring a woman to 
“agree” to abort if the prenatal diagnosis uncovers the presence of a 
disability, or forcing a person to “donate” eggs or sperm, or to find someone 
who will, before a desired procedure will be performed. 

The Charter issues raised by reproductive technologies are too 
numerous and complex to be addressed in an overview of the legal system. 
The question of the extent to which the Charter, especially section 7, 
includes a right to state-supported or technologically assisted reproduction 
raises numerous issues. For example, is there a right to know about one’s 
genetic heritage such that the state is obliged to maintain a registry of 
information? Does section 15 guarantee equal access to the technologies? 
Can a best-interests-of-the-child standard be used as the test for access to 
preconception services when it is not used in comparable decisions by 
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natural parents? These questions are examples of the long list of emerging 
Charter issues. 

In approaching any question about human reproduction, it bears men- 
tioning that one purpose of the Charter was to enshrine equality, especially 
sex equality, as an organizing principle in Canadian society. Canadian 
women fought for the inclusion of a substantive guarantee of equality rights 
(section 15) and an interpretative imperative that all Charter rights are 
granted equally to men and women (section 28). Under a purposive inter- 
pretation, this political energy must flow to the interpretation of individual 
provisions to ensure that women’s needs are translated into constitutionally 
protected interests and that women are treated as equal citizens. Just as 
part of the Commission’s mandate is to determine what these technologies 
may mean for women, courts now face the challenge of fashioning a gender- 
inclusive theory of equality and accommodating the different, immutable, 
and complementary roles women and men have been assigned in relation 
to human reproduction.“* The Commission and the courts should be 
guided by the words of the Supreme Court: “The promotion of equality 
entails the promotion of a society in which all are secure in the knowledge 
that they are recognized at law as human beings equally deserving of 
concern, respect and consideration. It has a large remedial component.” 

Equality is a comparative concept, which requires a consideration of 
the overall social and political context in which the question arises. In this 
regard, it is important to understand how a narrow view of women’s bio- 
logical destiny has historically been used as the pretence and justification 
for imposing special legal burdens on women’s rights and women’s bodies. 
In the past, before entrenched equality rights, a special case was always 
made to support unique forms of control on women, because they were 
women and because they could bear children. What began as a potential 
was soon imposed as a limitation. The Supreme Court has recognized how 
central various social and legal controls of women’s reproduction have been 
to women’s history, experience, and relative inequality. It has struck down 
a criminal prohibition against abortion;°*° prevented a man from obtaining 
an injunction to stop a woman he had sex with from having an abortion;?” 
concluded that a company insurance plan, which gave less protection to 
women claiming maternity leaves, discriminated against female employees 
on the basis of their sex;*° and disallowed an involuntary sterilization of a 
mentally incapable woman.” 

The Charter implications of these cases for women who want to bear 
children, but are unable to, are not quite clear. It is safe to say, however, 
that women cannot be valued in traditional ways, that is, exclusively or 
primarily for their reproductive potential. Women must be approached as 
a separate presence in any reproduction-related process: as speakers, as 
subjects, and as morally responsible decision makers. The Charter 
protections mean that women should not be treated as objects, or as a 
means to an end. They should not be considered only as part of a larger 
family unit, protected only when they embody the ideal of traditional 
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motherhood, or portrayed as acting in conflict with the best interests of 
either a fetus or society. A pregnant woman cannot be treated as a place, 
a site for the development of genetic material; she must be respected and 
protected as a person involved in a unique relationship. 

The social context of women’s inequality may be especially important 
in relation to non-commercial surrogacy agreements where the questions 
of who gives and why they give are important. Some suggest that the act 
of surrogacy can be placed into separate categories depending on whether 
it is motivated by voluntarism or supported by commercialism. Under an 
equality analysis one must question whether allowing voluntary surrogacy 
results in a moral celebration of women’s altruism and a feeding of the 
cultural stereotype of the “special” ability of women to give, even of 
themselves, to satisfy the needs of others, in a society in which women are 
not equal. One author comments, the “unexamined acceptance of women 
as reproductive gift givers is very much related to a longstanding patri- 
archal tradition of giving women away in other cultural contexts — for sex 
and in marriage.”’” By adopting equality principles, this Commission may 
avoid the criticism levelled at the Warnock Report, that it undermined 
women’s autonomy with its “doctor knows better and the state knows best” 
thinking.’°’ In the strongest of terms, sections 15 and 28 counsel against 
using the male experience, traditional stereotypes, or “paternalism” as the 
norm and suggest that the individual and collective interests of women 
must be the focus.’ The Charter’s equality guarantees provide for a group 
rights analysis, which, if not women-centred, must at least be women- 
sensitive. 

Section 1 acknowledges that certain limitations on Charter rights are 
possible and proper. When a claimant establishes that state action 
contravenes a Charter right, the burden of proof shifts to the government, 
which must establish that its action is reasonable, prescribed by law, and 
demonstrably justified in a free and democratic country. The interest 
pursued by the government is required to be sufficiently pressing and 
substantial, and carefully and proportionately tailored to meet the desired 
end. In relation to other laws on human reproduction, the state tends to 
assert an interest in public morality, public safety, and the preservation of 
the birth rate. There is also some expectation that the government will 
provide protection against hazardous practices and products. The birth 
rate justification for state intervention may be problematic for legal controls 
on reproductive technologies because the issue is not population control in 
the traditional sense of large-scale social policies that attempt to influence 
the birth rate to reflect changed economic, political, or ecological 
conditions. Currently, reproductive technologies raise issues that tend to 
be limited to the infertility problems of particular people. However, the 
government interest may go beyond population as a number, to include the 
broader notion of the human condition and the design of humans them- 
selves. Reproductive technologies raise the relationship between the few 
and the many in numerous ways. For example, some activities are 


114 Overview of Legal Issues in NRTs 


problematic only if they are adopted on a widespread basis — where only 
repeated private choice would generate public concern. 


The Canada Health Act 
The Canada Health Act’® reads like the Health Charter for the people 
of Canada. The Canada Health Act’s criteria are framed in wide terms and 
are intended to establish broad norms of social justice. For example, 
section 3 states: 
It is hereby declared that the primary objective of Canadian health care 
policy is to protect, promote and restore the physical and mental well- 
being of residents of Canada and to facilitate reasonable access to health 
services without financial or other barriers. 


The preamble to the Canada Health Act is equally explicit: “continued 
access to quality health care without financial or other barriers will be 
critical to maintaining and improving the health and well-being of 
Canadians.” The underlying philosophy of the Canada Health Act is, there- 
fore, that all residents are entitled to universally accessible personal health 
services. Medically necessary services are provided based on people’s 
medical need and not on their ability to pay. The goals of the act are clear 
and are reflected in the five criteria of comprehensiveness, accessibility, 
universality, portability, and public administration. But these criteria are 
undefined and these legal norms are virtually impossible for a private 
citizen to enforce, even when a provincial plan fails to meet each of these 
criteria and is in breach of the Canada Health Act. 

The purpose of the Canada Health Act is to give statutory form to the 
federal-provincial cost-sharing agreement on health care. The act 
establishes the criteria that provincial health care regimes must meet 
before the federal government will make full payment to the province. As 
a federal statute, the Canada Health Act has no special legal significance; 
it can be unilaterally amended or repealed by the federal government. 
Under a separate agreement, the payment of federal funds depends on 
provincial compliance.'™ The result is that this cost-sharing program gives 
the federal government influence within areas of primarily provincial 
jurisdiction.’°° It seems an anomaly of constitutional law that the federal 
government may spend where it cannot legislate but provinces are, in 
theory, free to accept or reject the federal funds. If the provinces accept the 
federal money, they accept it subject to the attached federal stipulations.’ 
Again, these arrangements have no constitutional status and can be 
changed or terminated. 


Canada’s International Obligations 

As a nation state, Canada has relationships with other nation states. 
This subject is referred to as public international law. Its focus is on the 
obligations assumed and owed between countries. There is also a body of 
law known as private international law. It establishes the principles that 
govern the legal relationship between citizens of different nation states. 


An Overview of the Legal System in Canada 115 


When people from different countries have dealings with each other, there 
must be some way of ascertaining what legal rules, and which legal regime, 
will govern their relationship. These principles determine whether cross- 
border surrogacy arrangements could be enforced in Canada. This involves 
complex determinations. 

On the public law side, Canada’s international commitments may 
influence the choice of legal controls on reproductive technologies in two 
primary ways: by establishing legal obligations for Canada as a nation, and 
by acting as an interpretive source when Canadian courts apply the rights 
and freedoms in the Charter. 

Canada is a party to international instruments under which it has 
assumed obligations. As a nation, it is bound by its covenants in the 
international arena and may be pursued for non-compliance. Some of 
Canada’s international obligations may even form part of our domestic 
law.'°’ The international instruments that bear directly on reproductive 
technologies have been signed by Canada, but have not been expressly 
implemented by legislation.’°° These instruments include the International 
Covenant on Civil and Political Rights,'°® the International Covenant on 
Economic, Social and Cultural Rights,’’° the Optional Protocol on Civil and 
Political Rights,'’’ and the Convention on the Elimination of All Forms of 
Discrimination Against Women.''* Canada’s recent membership in the 
Organization of American States also makes the American Declaration of 
the Rights and Duties of Man relevant.’ For example, if Canada 
prohibited access to certain technologies or provided partial or 
discriminatory access, there may be an argument that it was in breach of 
its international obligations. In these cases, allegations of breach and the 
imposition of remedies take place at the international level, where imple- 
mentation and enforcement are chronically and structurally problematic. 

Canada’s international commitments will be important sources of 
information when interpreting Charter rights because of the similarity in 
their wording, subject matter, and conceptualization. The universality of 
the human body and the international nature of scientific and medical 
technologies also increase the salience of an international perspective. So 
in deciding whether Canadians have a Charter-based right to the means of 
technologically assisted reproduction, our courts may look at Canada’s 
international obligations for guidance. Canadian courts have shown that 
they are willing to invoke international standards as models of inter- 
pretation to help define the content of Charter rights and freedoms.’"* For 
example, in R. v. Oakes, the Supreme Court turned to other human rights 
documents as evidence of the widespread acceptance of the presumption 
of innocence.!!° In Re Public Service, the Chief Justice said, “I believe that 
the Charter should generally be presumed to provide protection at least as 
great as that afforded by similar provisions in international human rights 
documents which Canada has ratified.”’’° There is also a presumption that 
Canada does not intend to violate international obligations and that, 
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whenever possible, the Charter should be interpreted in a manner 
consistent with those obligations. ’’’ 


Forms of Legal Regulation: Choosing a Type of Law 


There are many forms of legal control or legal instruments, and there 
are different ways of dividing them up and choosing between them. A main 
division is between responses based on a command-and-penalty model and 
those that involve non-coercive alternatives such as regulatory incentives 
or persuasion-based programs. This section will canvass criminal prohibi- 
tions, regulatory powers, licensing schemes, delegated decision making, 
private law mechanisms, and alternative forms of legal control. The Law 
Reform Commission of Canada suggested that many factors affect the legal 
instrument chosen to implement policy. Important considerations include 
how quickly the instrument can be implemented; how much the instrument 
costs; how formal the instrument is; how the instrument may change the 
relationship between the person subject to the policy and the administrator; 
and how certain the instrument is likely to be in achieving its goals.’ 

It may appear that these different instruments can be used together 
in an infinite number of combinations, but some combinations may not 
have the desired effect of complementing the other. If one is good, two may 
not be better because the use of one may actually jeopardize the policy 
pursued under others. The selection of legal controls should be monitored, 
in an overall sense, for internal consistency and policy coherence. 
Criminal Prohibition 

A criminal prohibition typifies the command and penalty model of law. 
By outlining what “thou shalt not do” under law, prohibition conveys high 
levels of societal disapprobation, entails a social stigma, and provides 
significant sanction, often imprisonment. The theory is that criminal 
prohibitions deter crime, and that swift and continuous legal sanctions 
encourage individuals to engage in legal behaviour. Although some 
criminal offences are found in subject-specific statutes, most are found in 
the Criminal Code, a federal law said to define most of the crimes of 
concern to a modern industrialized society. The criminal law has its own 
package of underlying principles, norms, and procedures, whose suitability 
should influence whether a criminal prohibition is a proper way to address 
the identified problem. 

The Law Reform Commission of Canada contended that the major 
function of criminal law is to protect the core values of society. It believed 
the following four principles should guide the criminalization of conduct:'!° 


1. whether it seriously harms other people; 


2. whether it so seriously contravenes social values as to be harmful 
to society; 
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3. whether the necessary enforcement measures will not themselves 
contravene social values; and 


4. whether the criminal law can make a contribution to dealing with 
the problem. 


These principles are helpful because they structure the debate, 
systematize the approach, and convey the seriousness of criminalizing 
conduct. Even though some may contest the choice of principles, the real 
difficulty is applying them to a given set of facts because they are not self- 
executing and do not provide answers on their own. Individual decision 
makers may have very different opinions on what harms others, what is a 
serious contravention of societal values, when law and order are required, 
and when criminalization is considered invasive and illegitimate. For 
example, the Law Reform Commission used these principles in its docu- 
ment, Crimes Against the Foetus.’*° Even though the analysis appeared 
coherent, the National Association of Women and the Law disagreed with 
the Law Reform Commission’s conclusions and how they evaluated and 
applied each principle.’ So even an accepted and systematic framework 
will not insulate particular conclusions from scrutiny. In applying these 
principles, the information gathered by the Royal Commission on the 
public’s perceptions concerning new reproductive technologies and how it 
is interpreted will be important evidence on whether the requisite level of 
social abhorrence exists. 

In principle, the criminal law power should be used only where other 
means of social control are inadequate. When invoked, it should not 
interfere unnecessarily with individual rights and freedoms.’”? These 
principles are lost if criminalization is approached as a first choice rather 
than a necessary alternative. One author reports that even though the 
command and penalty model is inefficient, is costly, and delays tech- 
nological progress, it is often seen as politically advantageous because 
criminalization has a high symbolic value.’** Voters identify a prohibition 
with legislators taking a tough stand, even if other forms of legal control 
may actually increase the benefits to the public. It may be difficult to 
overcome the notion that the widest possible variety of weapons at hand is 
needed to combat what some see as a growing threat to public health and 
safety, but the appearance of a bigger gun or the ultimate sanction may not 
actually improve the problem — it may simply give the illusion of taking 
control. 

Canada has had a long history of criminal offences relating to human 
reproduction. In fact, birth-related crimes still exist today.’** While there 
is a precedent for criminal law regulation, the experience with the 
prohibitions on contraception and abortion provides useful insights into its 
limitations in the context of human reproduction. Until 1969, the sale and 
advertisement of contraceptives were criminal offences in Canada. The 
primary targets of the prohibition were the financially interested advertiser, 
publisher, and merchant.'”? Parliament did not choose to criminalize the 
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use of contraceptives: targeting individual users had the political drawback 
of appearing oppressive and excessive and presented the pragmatic diffi- 
culty of being almost impossible to enforce.’”° Even the prohibition against 
the commercial aspects of contraceptives was not really enforced. Despite 
the rarity of both prosecution and conviction, however, the criminal law 
treatment of contraceptives played an important symbolic role and had 
enormous practical effects. By creating a crime, the government sent the 
clear message that there was a perceived danger to society if women and 
men were free to control their own fertility. The prohibition against the sale 
and advertisement of contraceptives had the indirect effect of making birth 
control devices, and information about them, more difficult to obtain. The 
dearth of accurate, readily available information operated as a means of 
social control and led many women to jeopardize their bodily integrity by 
pursuing unreliable information and dangerous preventatives. Although a 
provision directed at contraceptives appeared to apply with equal force to 
both sexes, it was clear that the restrictions on the availability of 
contraceptives disproportionately affected women, the group that physically 
reproduces the species. In addition, the stigma created and supported by 
criminalization remained attached to the topic of birth control for years. 

This contraceptive-related crime was repealed in 1969 and replaced 
with a medical model of regulation where the state emphasizes public 
health rather than public morality. The federal government accepted 
arguments that continued criminalization was an unwarranted interference 
in the private lives of married couples; that it discriminated against the 
poor because it had a chilling effect on the public services provided to 
them; that it encouraged inaccurate product labels because contraceptives 
were often erroneously labelled as “feminine hygiene” products; that it was 
so widely disregarded by so many that it had become a “serious hypocrisy,” 
which bred disrespect for the law generally; and that criminalization stood 
in the way of a more comprehensive, health-oriented approach to contra- 
ceptives. . 

Many of these same arguments were raised against the government's 
criminalization of abortion. Until 1988, the criminal law power was the 
main way the federal government sought to place legal limits on abortion. 
Over the years, the nature of the prohibition has been redefined, and the 
evidentiary requirements have changed. At first, it was only a crime to 
perform an abortion; but then it became a crime for a woman to have one. 
Criminality has turned on when the abortion was sought, on why the 
abortion was sought, or on some combination that disallowed certain 
abortions at designated times or under specified terms and conditions. 
Penalties have ranged from death to the most recent suggestion of a two- 
year maximum sentence. Like the prohibition against contraception, law 
enforcement agencies focussed their attention on those who supplied 
abortion services. 

Even though women who obtained unlawful abortions rarely went to 
prison, the criminal prohibition had a direct impact on women’s lives. It 
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deterred them from seeking or obtaining abortions. A legislative statement, 
especially criminalization, has the potential to influence and dictate 
individual conduct. Criminal prohibitions exert moral suasion and encour- 
age people to interpret their life experience in a particular, state-sanctioned 
way. Criminalization also restricted safe and timely access because the fear 
of criminal liability skewed the market, restricted the supply, and limited 
the acceptability and availability of even lawful abortion services.!?’ 
Defining abortion as a crime tended to stigmatize women as criminals, even 
if they were not “caught,” charged, or formally punished. By dictating to 
women and labelling abortion as a crime, the State reinforced the stereo- 
type that women cannot be trusted to act as morally responsible decision 
makers. 

Since the Supreme Court of Canada struck down the criminal abortion 
law in 1988, abortion has become part of the larger health care system just 
as contraceptives had before. This trend is consistent with worldwide 
trends, where abortion is seen increasingly as a medical service that should 
be provided as a proper part of a country’s health and social welfare 
programs.'*® The absence of criminal sanction does not mean Parliament 
is advocating, approving, or condoning a practice: permission is not 
promotion. 

The experience with the criminalization of contraception and abortion 
indicates that while criminal prohibitions may involve strong symbolic 
statements, they may exact a high cost. Introducing a new crime may have 
a more negative impact than the failure to provide a positive effect. It can 
restrict individual freedom, undermine equality rights, detrimentally affect 
regulatory efforts, and divert resources that could be better used elsewhere. 
The continued relevance of traditional notions of criminal law to health, 
safety, and scientific development should be carefully scrutinized. 

Consideration should also be given to the special norms and proce- 
dures of the criminal law. For example, the severity of criminal sanctions 
is said to carry a requirement that individuals are capable of knowing, 
beforehand and with relative certainty, whether they are engaging in 
criminal conduct. Thus, criminal prohibitions should be carefully tailored; 
the practical difficulties of finding realistic language to describe what is 
prohibited must be overcome. In addition, legislators must choose what 
level of moral culpability is required to commit a particular offence. The 
prevailing notion is that only the morally blameworthy should be convicted, 
and criminal liability is generally conditioned on the presence of a guilty 
mind, or mens rea. There are, however, other types of offences, such as 
strict liability and absolute liability offences, which focus more on the 
conduct than on the mindset that accompanied it. The seriousness of any 
proposed criminal offence must also be determined.’** The other important 
norms of criminal law include the idea that the accused can be convicted 
only if the Crown establishes guilt on the stringent standard of beyond a 
reasonable doubt, and that the punishment should suit the crime. 
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In thinking about whether certain conduct associated with repro- 
ductive technologies should be criminalized, its relationship with traditional 
police enforcement activities should be considered. There is a massive 
commitment of public resources to redress breaches of the criminal law; 
because individuals may be victimized, the underlying notion is that a 
criminal offence is a public wrong. In most cases, after a person complains 
to the police there is an investigation; the Crown takes charge of the case 
as the representative of the state; the accused is charged and sometimes 
tried in court, either by judge or by judge and jury; and if the accused is 
convicted, a punishment is imposed. The accused obtains a criminal 
record and is often deprived of his or her liberty, if only by being taken into 
custody. It may be especially helpful to inquire whether there should be 
expenditures to collect evidence, provide surveillance, initiate detention and 
formal sanctions for prosecutions, and enforce prescribed penalties to 
control the conduct in issue. In essence, will the problem respond to the 
“cops and robbers” underpinnings of criminal law or should the matter be 
approached more as a joint venture where the state works together with 
those interested in reproductive technologies to protect the public interest? 
In relation to reproductive technologies, it may be difficult to justify new 
penal and sentencing powers if they raise the possibility of any form of 
pregnancy police. 

This Commission has_ received submissions requesting the 
criminalization of various types of conduct, including the following: 


e prohibitions against commercialization of reproductive goods and 
Services; 


° removing genetic material from a woman’s reproductive organs 
without her knowledge and consent; 


e harvesting live fetal tissue and organs for cosmetic medical 
experimentation; 


° using organs from living anencephalic infants; 


° aspects of surrogacy and the commercialization of preconception 
contracts; 


° criminal sanctions or compulsory confinement and treatment of 
pregnant women to protect the fetus from the conduct of its 
mother, * 


The majority of reports recommend either the prohibition or strict 
regulation of experimentation on the embryo or embryonic tissue.'*! In 
England, there are prohibitions against commercial surrogacy’ and 
certain forms of research on human embryos. 

Criminal law is mainly concerned with creating prohibitions and 
attaching penalties to them. It triggers concepts like blameworthiness, 
punishment, and responsibility and involves consideration of police 
enforcement. In considering whether the Commission should recommend 
the use of this stringent form of a command and penalty model, it should 
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be understood that the criminal law power can be used to stigmatize 
conduct while doing little to control it. 


Regulation 

The power to regulate includes the ability to control almost all aspects 
of a targeted activity, including its interdiction. While criminal prohibitions 
proscribe certain conduct, the purpose of regulatory powers is to outline the 
terms and conditions under which an activity can lawfully take place. 
Regulatory powers are designed to take control of the conduct that may 
occur, rather than to say that it should never happen. Regulatory powers 
are often used to establish standards; outline requirements, duties, and 
obligations; establish remedies for breach; and pursue a variety of goals. 
The many types of regulatory powers allow decision makers to tailor legal 
controls to identified problems. From a policy standpoint, regulatory 
powers are highly valued and frequently invoked because they allow a great 
degree of specificity, control, and detail. 

The use of regulatory powers is commonplace across a wide spectrum 
of issues and already exists in relation to certain aspects of reproductive 
technologies. Canadians are used to regulations concerning quality and 
competence, public health, safety standards for products, and professional 
qualifications. Many briefs to the Commission asked for the national 
regulating and monitoring of new reproductive technologies, standardizing 
their delivery and ensuring that adequate statistical information is compiled 
and available so that their safety and effectiveness can be evaluated. 
Regulatory controls on certain forms of scientific research have also been 
suggested. 

The potential scope and flexibility of regulation-based legal controls are 
best illustrated by way of an example.’** Consider the problem of ensuring 
the informed decision making of a person considering the use of a new 
reproductive technology, say IVF. Currently, disclosure requirements are 
set under the private law notion that a physician has a duty to disclose all 
material facts and risks in a procedure, in an attempt to secure a patient’s 
genuine consent to what would otherwise be a bodily invasion.’ As a 
result, physicians disclose what they consider to be appropriate in the 
circumstances. If they fail in this duty, and damage results to the patient, 
physicians may be liable to compensate the patient by way of monetary 
awards. There are drawbacks to this approach if the policy goal behind the 
present legal rule is a truly informed and enlightened patient consent. 
First, if doctors breach their duty and the patient suffers no legally 
recognized damage, there is no sanction. Second, it may be difficult to 
prove the physician was negligent in the legally relevant sense. Third, even 
when all the legal requirements are met, many individuals do not sue 
physicians. Fourth, in determining what should have been disclosed, 
courts look to the customary practice in the industry; this self-selected 
standard may be lower than what is needed or desirable to protect patients. 
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Fifth, the patient's remedy and the physician’s liability are limited to 
monetary awards. 

Those who believe that this standard of disclosure is inadequate for 
reproductive technologies may rely upon regulatory powers to realign the 
physician-patient relationship in significant ways. Regulatory powers could 
be used to create defined and mandatory disclosure requirements in an 
attempt to overcome many of the drawbacks outlined above. In establish- 
ing a regulatory framework, there will be questions concerning how tightly 
the regulatory jurisdiction is to be defined, who should define it, who 
should enforce it, and how fully the criteria are to be enumerated. For 
example, just on the latter point of legally required criteria, there are 
numerous options. Legislation could prescribe all the information that 
must be given for certain procedures and that information could vary for 
different procedures. Legislation could also require an explanation of the 
nature of the procedure and treatment alternatives; outline a required 
format for statistics about success rates; and detail when information must 
be given. Legislation could determine whether the consent must be in 
writing; whether some form of counselling is required or suggested; whether 
the information must be supplied by an independent person not involved 
in the performance of the procedure; whether the experience of others 
undergoing the same form of treatment should be made available to them; 
or whether there must be a waiting period between the consent and the 
procedure. A regulatory power can also accommodate a wide range of 
potential remedies: it could be an offence to perform any procedure without 
providing the information prescribed by regulation;'** fines for breaches 
could go to the supervisory authority or to the patient; patients could 
receive compensation directly, whether or not they suffered any physical 
damage; any relevant licences could be suspended or revoked on proof of 
breach; a list of non-conforming physicians and institutions could be kept 
and publicized; and so on. This type of regulatory control resembles truth- 
in-lending requirements and would be premised on the belief that properly 
informed individuals make better choices. While there may be the appear- 
ance of state protectiveness, as long as there is no veiled or indirect attempt 
to force an individual to make a particular choice, this type of regulatory 
control should not be problematic constitutionally. 

Regulatory powers can also be used to deal with broad, complex, and 
inter-related issues. For example, regulatory controls on informed consent 
could also address other ways in which the integrity of the patient’s 
consent can be impaired; for example, where a desired treatment is condi- 
tioned upon the patient’s performance of some requested act. If women 
seeking IVF are asked to donate “extra” eggs or to find someone else to do 
so on their behalf, whether or not the donation is expressly made part of 
the deal, institutional concerns over egg supply are given priority over the 
free choice of patients. In these cases, there is much room for undue 
influence and improper pressure because the women may believe that eligi- 
bility is premised on compliance with the communicated conditions. !°” 
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Legal regulations on disclosure could also address what prenatal diagnostic 
information should be available — especially if a selected policy goal is to 
minimize what may be perceived as improper sex selection. 

In most cases regulatory requirements and duties are supported by 
some form of offence. For example, it could be an offence to engage in a 
certain form of conduct without adequate disclosure, or without providing 
the administrator with advance notice or a subsequent report. Although 
many such offences exist, they are rarely enforced when breached because 
prosecution is expensive, slow, and uncertain. It often occurs that an 
administrator may determine that the adversarial nature of prosecution 
may damage an ongoing relationship with the governed, so less formal ways 
of inducing compliance and promoting communication may be attempted. 
The threat of penalties, however, may give the authorities a stick in 
negotiating for compliance. 

For regulatory offences to operate effectively, there must be a steady 
flow of information concerning the activities of the person or activity being 
regulated. Often, these persons are subject to extensive reporting require- 
ments and, therefore, generate most of the information themselves. Some- 
times the main reason for a regulatory regime is to obtain information or 
to provide a window into an industry. Such regulations should have a 
genuine purpose so there is an independent reason for the conduct, other 
than complying with legal requirements. Introducing regulatory require- 
ments can be a cost-effective vehicle for policy makers, but it imposes 
compliance costs on those subject to them. For example, increased 
disclosure to patients would take time and cost money. 

Two further limitations of regulatory systems should be noted. First, 
there are often inspectors, investigators, and others who are given powers 
of search and seizure. These powers raise concerns over the use to which 
the information is put, its confidentiality, and the expense and disruption 
required to produce it. Second, there should be an understanding that 
while regulatory controls may shape conduct, they may not change atti- 
tudes. For example, even if all these regulatory provisions on informed 
patient decision making became law, it might not spark or sustain a true 
desire to enlighten the consumer of medical services. 

Regulatory requirements are an adaptable and varied form of legal 
control, which can be used to specifically address identified problems. In 
many cases, regulatory controls involve licensing provisions or confer 
authority on some body either to make subordinate legislation or to engage 
in discretionary decision making. Both subjects of regulatory controls are 
studied separately in the following sections. 


Licensing 

Licensing is a flexible form of legal control on human conduct; its 
purpose is to bring a proposed activity under official scrutiny. Licensing 
involves the establishment of a competent authority, the licensor or 
licensing body, that is vested with the power to give permission to an 
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individual, the licensee, to do acts that, without such authorization, would 
be illegal.’°* In essence, it is a statement by government that “you” must 
have “their” approval before “you” proceed. This particular form of legal 
instrument is extremely far-reaching; it may apply to an extensive array of 
activities, persons, and things.’*” | 

The rationale for licensing controls is to prevent foreseeable harm and 
unwanted consequences by controlling activities and those who engage in 
them. Licensing is especially appropriate for cases where the harm that 
may occur would be hard to undo. It is not like criminal law, which seeks 
to punish wrongful conduct, or tort law, which awards compensation to the 
victim after the fact and finds fault on the part of the tortfeasor. Licensing 
schemes seek to influence conduct by requiring individuals to obtain 
permission before engaging in an activity that is otherwise not permitted. 
Licensing can also be used to distribute a limited number of opportunities 
among would-be entrants. Specific objectives for various licensing schemes 
have included the 


° regulation of dangerous or potentially dangerous activities to 
ensure public safety (e.g., nuclear power); 


e control of activities that might endanger public health (e.g., food 
processing, liquor sales, and consumption); 


e protection of the welfare of the helpless, the young, and the 
infirm (e.g., through the regulation of nursing homes and day- 
care centres); 


e supervision of activities that might interfere with public rights by 
constituting nuisances if not regulated (e.g., street vendors); 


° acknowledgment and protection of the public element in organi- 
zations that provide essential services (e.g., public utilities); 


e protection of the public from incompetence by professionals (e.g., 
medical practitioners, lawyers, etc.) by instituting minimum 
qualifications for practice; and 


¢ prevention of crimes of dishonesty (e.g., in securities trading).'*° 


Licensing is an adaptable mechanism for controlling persons and 
activities. A variety of objectives can be pursued, many types of structures 
can be used to grant and supervise licensees, and there are many types of 
licences. Authorization to engage in “controlled activities’ may be 
standardized or may contain individualized conditions tailored to the 
qualifications and behaviour of the licensee. Very often, licences are 
granted subject to terms and conditions that must be fulfilled. This 
granting method may be important if the licensee has previously breached 
a licensing condition. In the event of breach, the licensing authority may 
revoke, suspend, refuse to renew, or grant only short-term renewal of the 
licence. Applications for licences or renewal applications may be handled 
confidentially or may be conducted in a public forum where interested third 
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parties can provide input. The power to grant a licence may be conferred 
on any type of body, such as municipal, provincial, or federal agencies; a 
commission, tribunal, government department association; or any other 
non-government individual or group. 

There are certain acknowledged benefits of licensing as a form of legal 
control. The flexibility in implementing and operating a licensing system 
is an effective control mechanism, particularly for adjusting licence 
requirements as social needs change. Licensing may be particularly well 
suited to some of the problems raised by the new reproductive technologies. 
The new reproductive technologies raise a number of social policy issues for 
which no clear legal response is evident because no social consensus exists 
and because the technologies change with scientific advances. The flexibil- 
ity inherent in licensing mechanisms would facilitate responsiveness to 
change, especially if a licensing authority is given a broad mandate with the 
power to define and implement its own procedures.’*? 

Under a licensing scheme, the formality and rigidity in the process of 
amending legislation can be avoided; each case can be dealt with separately 
and before the activity has occurred. In this way the unfairness, problems, 
or embarrassments often associated with retrospective decisions can be 
avoided. Licensing can usually appear clear and simple, is readily commu- 
nicable, and can usually be accurately self-applied. Licensing also permits 
public participation through a number of options: licensing authorities 
could be established to include members with a broad range of social 
interests, or the use of public hearings in the granting and review of 
licences could permit third-party interests to be heard. Licensing schemes 
can provide effective and fast remedies for transgressions. In contrast to 
criminal law, licensing provisions provide a customized mechanism for 
curtailing unwanted conduct and for inducing compliance. Criminal prose- 
cutions have the disadvantage of requiring considerable time and effort to 
produce sufficient evidence to obtain a conviction — because criminal 
standards of proof of wrongdoing are oriented in favour of the accused to 
minimize erroneous findings of guilt. In comparison, it is easier to charge 
someone for operating without a licence than to prove that they have 
committed an offence.'*” In addition, revoking a licence, or issuing the 
equivalent to a stop-work order, may provide a quicker way of halting 
offending conduct by the licensee than proceeding with a court 
prosecution.'** 

Licensing schemes also permit the licensing authority to develop 
workable specifics where the legislation under which it operates provides 
only general directives. Licensing generates revenue and provides a list of 
licensees. This list has the communication and policing benefits of an 
official register and may enhance the administration or enforcement of 
other regulations, even self-applying ones. Licensing also creates an 
ongoing legal relationship between the licensee and the licensing authority, 
which may assist in the collection of needed information for future decision 
making. Licensing may also generate necessary information if post- 
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requisites are also imposed when licensees are obliged to file a report or do 
something official after the authorized activity has been done. This 
information may act as a trigger for enforcement and provide ready access 
to data. 

The Warnock Report was obviously swayed by the potential of this 
form of legal control and recommended the establishment of a new statu- 
tory licensing authority to regulate certain research and fertility services." 
Practitioners of services, and premises, including storage facilities for 
semen, human eggs, and embryos, were to be licensed.'* In certain cases, 
the licensing requirements were supported by criminal prohibitions such 
that unlicensed conduct was criminalized. 

It is also the inherent administrative flexibility of licensing schemes 
that may generate problems. There may be a lack of fairness in the way the 
system operates if decisions for granting licences become subjective or 
infused with value judgments such that there is the potential for, or the 
appearance of, the abuse of bureaucratic control.’*° This latter criticism is 
often directed toward occupational licensing, such as law and medicine, 
where the licensing authority consists of members of the same profes- 
sion.'*” It is also important to identify the specific problem the licensing 
system was designed to prevent so the goal of regulation is not lost. Other 
disadvantages of licensing systems include that they tend to be adminis- 
tratively cumbersome, they impose heavy burdens on the machinery of 
government, and they make it hard to regulate a great number of people or 
transactions. Preventing certain individuals from gaining entry raises the 
larger question of whether the activity itself is so generally beneficial that 
it should be delayed, screened, or limited. 

Some of the disadvantages of licensing may be avoided if proper 
attention is paid to articulating the objectives of the licensing system and 
addressing alternate control strategies. For example, where the objective 
is to keep track of persons engaged in a particular activity, registration may 
be preferable to licensing.’** Similarly, where hygiene and safety concerns 
are at issue, these may be better addressed through effective inspection 
procedures.'** Other options include the state provision of needed services 
rather than licensing of private parties.'*° In determining the appropriate- 
ness of licensing as a control mechanism, it is essential that the procedures 
developed be fair, efficient, necessary, and, most importantly, directly 
related to the clearly stated objectives of the licensing scheme.’*! As the 
effectiveness of any form of legal control depends on adequate enforcement, 
any application of licensing mechanisms to new reproductive technology 
issues requires workable procedures as well as adequate staff to inspect for 
compliance and to respond to infringements by licensees. 


Delegated Decision Making 

Delegated decision making occurs when a law-making body transfers 
some of its authority to someone else.’ In some sense, the term 
“delegated” is a misnomer, because when the legislature directs a person 


An Overview of the Legal System in Canada 127 


or agency to make a decision or implement a program, it is seen as 
exercising its power, not giving it away.’ In most cases, decision-making 
authority is conferred on state actors or government agencies, rather than 
on private citizens. 

Delegation is commonplace. It has been noted that “the vast bulk of 
the business of government in fact takes place by virtue of delegated 
authority instead of being contained in laws passed by either the Federal 
Parliament or one of the provincial legislatures.”’** Delegation is said to be 
justified for the following reasons:’°° 


e The sheer magnitude of the business of government means that 
not everything could be dealt with by Parliament or a legislature. 


¢ Much of governmental activity is technical in nature, and only 
broad principles should be contained in legislation. 


° Delegating power to an administrator allows greater flexibility in 
applying broad statutory provisions to changing circumstances. 


° It may not be possible to devise a general rule to deal with all 
cases, which may be more conveniently determined in the 
discretion of a delegate. 


e The need for rapid governmental action may require faster 
administrative response than can be accommodated by the 
necessity of legislative amendment. 


° Innovation and experimentation in solving social problems may 
not be possible if legislation is required. 


e Someone actually has to apply legislation, and that person has 
to have authority to do so. 


e Emergencies may require broad delegation of powers regarding a 
wide range of matters that would normally be dealt with by 
legislation. 


The legislature may formally influence the decision maker’s objectives, 
policy, and decision-making criteria. The statutory mandate is the source 
of authority, and any statement of objectives provides initial guidance. The 
legislature must consider how “independent” it wants the decision maker 
to be in terms of its relationship with the legislature or executive; how 
specifically it wants to frame the statutory rules; and how directly it wants 
to speak to the statute’s ultimate target. The breadth of the delegation is 
often a function of the complexity of the assigned task. A variety of factors 
contribute to this decision: the technical complexity of the subject matter, 
its stability over time, the ability of the legislature to reach a consensus, the 
number and ability of the legislative staff, and the legislature’s confidence 
in the particular implementation mechanism. The choice of delegated, 
rather than direct, government decision making is usually made on the 
basis of considerations of comparative expertise or to obtain any benefits 
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that may be derived from having a distinct organization, which may be 
exempt, at least partially, from civil service rules. 

In some other cases, the delegation carries with it the formal ability to 
enact subordinate legislation.’°*° For example, the Minister of Health may 
be given the power to make regulations on sperm banks. Sometimes the 
legislature merely confers the ability to apply more or less predetermined 
rules. Some laws impose duties and require certain decision makers to act 
in specified ways.’°’ For example, a delegate may be obliged to grant a 
licence on payment of a fee or may be under a duty to inspect. Legislation 
may also grant the ability to generate the rules to be applied, without 
establishing a formal law-making power. In these cases, discretionary 
decision-making powers are conferred. Delegation of discretionary powers 
tends to be chosen when there is’ 


e the difficulty of providing a rule that is applicable to all cases; 


e the difficulty of identifying all of the factors to be applied to a 
particular case; 


e _ the difficulty of weighing those factors; 


e the need to provide an easy vehicle for changing the considera- 
tions to be applied to the problem over time; 


° the complexity of the issue; and 
° the desire not to confer vested rights on a particular party. 


New powers can be given to existing bodies and thereby increase their 
responsibilities, or new forms of organization can be created. Adminis- 
trative bodies to whom decision-making powers have been delegated have 
no inherent jurisdiction and will, therefore, have only as much authority as 
has been given to them. In recent years, there has been an increase in the 
use of delegated powers. This has led to the emergence of independent 
administrative agencies: such agencies are intended to divert the 
responsibility for politically sensitive issues to discrete, non-partisan, 
governmental bodies; to meet the need for specialization and expertise to 
manage progressively more complex governmental tasks; and to remedy a 
perceived inability of the civil service to perform such tasks. They also 
manifest a reluctance to overburden courts in matters that, because of 
their nature or their volume, are not seen as suited to the judicial 
process.'°° 

Most independent administrative agencies use their statutory powers 
to determine the existence and scope of private rights, obligations, and 
privileges. They act within the context of public policy initiatives and the 
pursuit of regulatory goals. Some agencies perform more of a regulatory 
function than an adjudicative one. Regulatory bodies, such as the Cana- 
dian Radio-Television and Telecommunications Commission or the National 
Energy Board, make decisions that affect whole industries or parts of them; 
choose among competing interests; have discretion to establish criteria or 
alter the way in which they are applied in a given case; and tend to have a 
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fairly large infrastructure. Adjudicative agencies operate more as “quasi 
courts” because they apply predetermined statutory rules to particular 
cases. Any discretion they possess relates to individual outcomes and not 
to regulatory objectives and policy formulation. Examples include such 
bodies as the Canada Labour Relations Board and the Immigration Appeals 
Board. Administrative agencies may also exercise a purely advisory 
function. A current example is the National Council on Welfare. Of more 
direct importance to new reproductive technologies, the Law Reform 
Commission of Canada has suggested that a multidisciplinary Canadian 
Advisory Council on Biomedical Ethics should be established.’ The 
Warnock Report in England suggested the creation of a board to exercise 
advisory and executive functions — that is, to provide general guidance on 
good practice and to grant licences for services or research on embryos or 
gametes. As a result, the Human Fertilisation and Embryology Authority 
was established under the Human Fertilisation and Embryology Act, 1990; 
it controls the licences required and granted under the act and provides 
advice and information to the Secretary of State. 

Even when decisions are delegated because they require special 
technical expertise, data-gathering ability, and problem-solving capacity, 
the actions and decisions of appointed decision makers are subject to 
judicial review. The courts supervise discretionary decisions to ensure that 
they are within the delegate’s jurisdiction and terms of reference, which 
involves an area of law known as “administrative law.” Courts review 
whether decision makers have exercised their powers for an improper pur- 
pose, with malice, in bad faith, or by reference to irrelevant considerations. 
Courts question whether serious procedural errors or certain errors of law 
were made. The process of judicial review seeks to provide procedural 
fairness, due process, and a fair hearing within the principles of funda- 
mental justice in an attempt to overcome the perceived problem associated 
with delegated decision making: that the process creates a system under 
which the real rules of the game will be developed later, by someone else, 
and perhaps applied unfairly. Even if the legislature puts in what is known 
as a “privative clause,” a statement designed to establish the primacy and 
finality of the delegate’s decision by ousting the jurisdiction of the courts, 
the courts have found ingenious ways of maintaining their supervisory 
function. Despite the apparent breadth of any statutory grant, the delegate 
is prevented from treating individuals or issues in an arbitrary or 
discriminatory manner. 

As a policy goal the Law Reform Commission of Canada suggested that 
independent administrative agencies, and, by extension, any actor with 
delegated powers, should have these attributes: 


° they should be politically or legally accountable for their 
decisions; 


° their decisions should be authoritative; 
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° the system they administer should be comprehensible and acces- 
sible to those who want access to it; 


e the agency should be effective and economically efficient; and 


° the decisions they made must be made fairly, with integrity, and 
in a principled manner.’ 


The cardinal rule when considering delegated decision making is to 
inquire who is in the best position to make the decision in question, and 
who should be empowered not only to decide but to make mistakes. 

Delegated decision making occurs frequently, but it does not neces- 
sarily foster unrestrained authority. Community involvement can be 
secured to ensure that decision making is informed and to keep officials 
committed to public ends. In this respect, the frequency with which the 
call for public participation on new reproductive technologies is heard 
suggests that an alternative form of input may be needed. 


Private Law Implications 

Private law concerns the legal rules that govern the relationships 
between people: for example, when a person owes a parental responsibility; 
how custody disputes should be settled; when a person can claim money 
damages because another person has injured him or her; or when a 
promise will be enforced. Private law rules can be contrasted with the type 
of legal controls that establish rules between a government and citizens in 
the name of the public interest."°* Even though criminal prohibitions, 
regulations, licensing, and delegated decision making may indirectly affect 
how people treat each other, their primary goal is not to determine private 
rights and responsibilities. 

Important matters of private law raised by reproductive technologies 
include family law matters, the law redressing civil wrongs (otherwise 
known as tort law or, in Quebec, as the law of delict), and the law of 
contractual obligations. These aspects of private law are within provincial 
jurisdiction because they raise issues of a purely local and private 
nature.’ In Quebec, the guiding principles will be found in various 
articles in the Civil Code. In the other provinces and territories, family law 
principles are almost all found in statutes, but the common law still 
governs tort and contract law questions.'™ 

Many submissions made to the Commission address private law 
matters; this is to be expected because private law responsibilities and 
personal obligations are what concern people most directly. Legislative 
intervention is urged across an array of private law issues to codify existing 
law, make it clear, change it, impose requirements of form, or create new 
judicial remedies. It is impossible to convey the full range of legal 
questions raised by the intersection of private law principles and new 
reproductive technologies. It may be worthwhile, however, to highlight a 
few key concerns in the areas of family law, civil damages, and contractual 
obligations as examples of the state’s power over private law. 
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The greatest challenge facing family law principles is that existing 
technologies make it possible to separate genetic, gestational, and social 
parenting.’® The possibility of five different sets of parents strains current 
legal concepts. Present concepts are rooted in a presumed identity of social 
and genetic parents and an assumption that the only method of procreation 
is sexual intercourse between married persons. Tying legal rights and 
duties to biological links has serious legal implications for gamete donors, 
gestational mothers, and social parents. Such a legal rule also has social 
consequences for us all. The choice for policy makers is between assimi- 
lating the new into the existing, or redefining the field because its 
underlying assumptions, which nevertheless continue to represent the 
procreational norm, are no longer completely valid. If policy makers, 
consider an alternative model, such as incorporating concepts of parental 
labour or voluntarily assumed parental duties, they must also decide when 
it applies.’ It is important that family law rules clearly articulate 
individual rights and obligations to avoid protracted and expensive 
litigation.'®’ Not only are issues such as whom the child can look to for 
support, who has parental responsibilities, or who has rights to custody or 
access significant in their own right, but many other legal concepts, such 
as inheritance or the ability to sue under certain statutes, depend upon 
filiation or legally recognized family relations.'®° 

Many of the suggestions received by the Commission relate to family 
law matters. For example, some advocate that the gestational mother 
should be seen as the legal mother and that the husband of a woman who 
undergoes artificial insemination should be legally presumed to be the 
father. Some claim that in surrogacy, commissioning parents should not 
be compelled to accept the child but should be required to maintain a legal 
obligation to contribute financially to his or her support. Calls for the 
preclusion of any legal relationship between the donor of a gamete and the 
child, and the idea that the model for sperm, ova, and embryos should be 
based on legal guardianship rather than ownership, have family law 
implications. 

The advent of reproductive technologies also has implications for the 
civil law of damages. The law of delict in Quebec and the law of torts in 
other parts of Canada outline when an injured person may recover compen- 
sation for harm caused by another. Under both legal systems, defendants 
are liable if they negligently breach a legal duty of care they owe to another 
and harm results. Most people are familiar with the medical malpractice 
action in which a practitioner is held liable for the failure to inform the 
patient of the material risks of the procedure or for failing to perform the 
procedure in a reasonably competent manner. Even using established 
principles, reproductive technologies generate some new twists. For 
example, under common law and civil law, different standards of care are 
owed by physicians depending on the nature of the medical treatment 
involved.'© If a procedure is characterized as experimental or cosmetic, 
rather than therapeutic, the physician is under more stringent disclosure 
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obligations to ensure the patient’s informed consent. Whether IVF is 
considered as experimental or as an accepted procedure may have ramifica- 
tions in certain civil actions. In other cases involving technologies, the 
more dangerous the technique to the woman and the greater the risk it may 
lead to a defective child, the more likely a higher norm of medical conduct 
will be imposed. 

In addition to the novel application of recognized principle, a new set 
of birth-related civil actions is emerging in the United States.’ Wrongful 
pregnancy is a claim that another’s negligence resulted in a plaintiffs 
unplanned conception of a child, whether or not the pregnancy is carried 
to term (a possibility in the context of a failed lavage procedure?). Wrongful 
conception is a narrower claim that the negligent performance of a sterili- 
zation procedure resulted in a conception that should not have occurred, 
but no child was born due to spontaneous or induced abortion. Wrongful 
birth is a claim that a health care provider violated a duty owed to a parent 
to give information or to perform a medical procedure with care, resulting 
in the birth of a defective child. Wrongful life is a claim by a person born 
with predictable physical or mental handicaps that, but for the defendant’s 
negligence, the person would not have been conceived or, having been 
conceived, would not have been born alive. Dissatisfied life is a claim that 
a person was born with disadvantages of a non-medical nature due to the 
defendant’s wrong, such as the disadvantage of being illegitimate (the child 
suing the doctors, the lawyers, and the parents for having been born as the 
result of a surrogacy agreement or being put through a court battle’). 
These actions can be combined. For example, if the use of IVF results in 
the birth of a defective child, the parents may sue for wrongful birth, and 
the child may sue for wrongful life or prenatal or preconception injury. 

There has also been talk of creating new legal obligations that 
pregnant women alone would owe to the fetuses they carry. It is settled law 
in Quebec and the rest of Canada that after a child is born he or she may 
recover for injuries, caused by third parties, that were sustained in utero. 
There is, however, no established authority allowing a similar claim taken 
by the child against the child’s mother. Although the unique relationship 
between a woman and a fetus means that in no other case will the actions 
of one so directly and distinctly affect the well-being of another, the 
complete physical dependence of the fetus has been used both to support 
and to negate a legally enforceable duty on the mother to take care of 
herself. Other interesting civil damages questions arise in relation to 
people who donate genetically damaged material, and whether there will be 
government liability for a failure to provide safe drugs or if any required 
licences are distributed in a negligent manner. The primary question is 
whether Commissioners are content to allow the piecemeal elaboration of 
principles of civil liability on these matters. In most cases, only some form 
of moratorium would provide the certainty required to prevent or preclude 
what may be considered undesirable civil causes of action. 
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The main private law issue on contractual obligations and reproductive 
technologies concerns the enforceability of preconception agreements. Both 
civil law and common law courts will not enforce contracts that are judged 
to be contrary to public policy. Under existing principles, courts would first 
interpret the terms of the agreement and characterize the nature of the 
bargain. Although there is a great diversity of such arrangements, the 
court would decide if the contract was essentially for the sale of a child or 
for the services of the gestational mother. A judge would consider whether 
there was an intention that the gestational or gestational and biological 
mother would abandon physical and legal custody to the child, whether full 
payment was to be made even if the child was not given over to the 
commissioning parents, etc.’” 

This is one of the few areas in law where public policy considerations 
play a visible and determinative role. Competing philosophies and moral- 
ities are evident. Groups with conservative leanings are concerned that 
promises to procreate weaken the traditional concept of family and are, 
therefore, to be discouraged. Certain religious prohibitions may also arise 
because preconception contracts usually involve artificial insemination. 
Liberal theorists tend to focus on the individual's right to contract freely. 
Accordingly, such agreements will be seen to operate primarily at the level 
of personal choice and have the effect of allowing women to be paid for the 
procreative services they have traditionally provided free of charge. 
Marketplace compensation is proof that women are equal, and payment is 
seen as a liberating force; but the very economic nature of an exchange set 
in a society of vast material and social inequality leads some feminists to 
equate such arrangements with a form of prostitution — men paying for 
access to women’s bodies. In this case, it is women’s reproductive rather 
than sexual services that are in demand. The claim is that women, tradi- 
tionally objectified as body parts sought by men for sexual gratification, will 
now be seen as the instruments for providing heirs at a price other than 
marriage. Many feminists focus on how such contracts would allow stereo- 
types of women to be reinforced and explore the social factors that led to 
the woman’s “consent” to such an arrangement.’ Any public policy deter- 
mination on the enforceability of a contract to procreate would raise many 
difficult issues. 

If such agreements are held to be contrary to public policy, individuals 
would not be punished for entering into a surrogacy arrangement in the 
sense of being subject to fines or imprisonment, but the court would with- 
hold legal effect from their bargain. A commissioning couple could not 
demand the child on the basis of any contractual promise made. If the 
contract is unenforceable, another legal model is required to sort through 
the parties’ rights and responsibilities. Where the issue dividing the parties 
is the custody of the child, the family law test of the best interests of the 
child is the most likely replacement. The courts would approach the matter 
as a custody dispute over a child whose parents are not married to each 
other. Under this model, custody can be given jointly to both parents, or 
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primarily to one with visiting rights in the other, so that any contract clause 
providing for the total relinquishment of parental rights is not given legal 
force or effect. This was the approach used by the appeal court in the 
famous American case of Baby M.’” | 

In the absence of specific legislative intervention on these private law 
matters, their legal status will be determined by the courts on a case-by- 
case basis and according to general principles. It is for the Commissioners 
to determine whether this essentially evolutionary legal process accords 
with their analysis of the problem and their assessment of the type and 
level of intervention deemed necessary. 


Alternative Forms of Control 

Law as command and penalty is not the only model of legal control. 
There are many less formally coercive arrangements, some of which provide 
financial incentives and others that seek to appeal to moral suasion or 
public opinion. Incentive-based controls can play an important auxiliary 
function to other forms of legal control or they can be used independently. 
Their purposes are to induce a willingness to comply and to oblige decision 
makers to communicate and define the conduct desired in the same way 
as under a regulatory scheme. Under this type of program, there is no way 
of forcing compliance or protecting those who are placed at a competitive 
disadvantage through their voluntary compliance. 

Such a system may operate on the basis of rewards where a benefit is 
conferred if stipulated practices are adopted. For example, the law of 
patents does not tell individuals what to research, but the fruits of their 
labour receive legal protection. Other mechanisms of control include 
placing conditions in government contracts or grants, even if, technically, 
there is no power to legislate on that subject matter because the legal 
authority for the provision derives from the contractual capacity of the 
Crown and not the legislative division of powers. 

There are also many funding-related arrangements that can have a 
direct effect on conduct, whether or not they take a direct legal form. 
Placing a moratorium on funding for certain aspects of reproductive 
technologies would certainly have a different effect than awarding grants for 
the same kind of research. In recent years, the government has employed 
many financial incentives to support policy choices, including grants, 
subsidies, low-interest or forgivable loans, loan guarantees, and tax 
expenditures. The non-confrontational manner in which such incentives 
are negotiated makes them easier and less costly to administer than 
command and penalty model offences, but they raise questions of 
procedural fairness and the proper allocation of public resources. 

Non-legal instruments, such as voluntary codes, are often supported 
on the practical and philosophical grounds that governments should get out 
of the marketplace because their interference causes inefficiencies at public 
expense; that individuals should exercise freedom of choice; that concilia- 
tion is to be preferred to confrontation; and that what is needed are flexible 
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guidelines rather than so-called inflexible legislation. These claims are 
heard frequently in relation to proposed controls on scientific research, 
where the law is sometimes seen as a blunt, deadening, and improper 
instrument. There are often claims that scientific thinking should not be 
mixed with political ideology and that decisions on what is acceptable 
research should be left to the experts. The issue is one of control and thus 
raises political questions. Even if codes of conduct were established, the 
primary critique of any system grounded in “voluntarism” is that there is 
no ability to secure compliance and no neutral supervisor to monitor 
conduct and complaints. To the problem of inadequate sanctions is added 
the claim that voluntary codes may also encourage a search for the lowest 
common denominator. Such initiatives may provide the appearance of a 
response without providing a real solution, and they run the risk of 
becoming dangerous cosmetics. 

The government can also choose to do the thing itself rather than 
trying to control individuals through direct coercion, regulation, or 
inducement. Instead of trying to create the conditions under which people 
can help themselves, the government can elect to provide a public service. 
The state could, therefore, provide direct assistance, conduct the research, 
or open the clinic. There are many alternative options that should be 
considered. 


The Administration and Enforcement of Laws 


In some significant respects, the administration and enforcement of a 
law are just as important to the attainment of its intended policy objective 
as its form and content. A progressive law may receive a retrograde 
interpretation; a harsh law may remain unenforced, and those charged with 
implementation or enforcement may consciously or unconsciously thwart 
its purpose. Some appreciation of the factors that contribute to effective 
legal standards may contribute to an overall understanding of the legal 
system and may help formulate particular responses to identified problems. 
Funding for implementation and enforcement and organizational commit- 
ment to the goal will have a direct bearing on the success of any legal 
control. Sociologists have also identified certain conditions under which 
law has the best chance of effectively influencing behaviour and possibly 
shaping attitudes.’ The brief overview in this section on the adminis- 
tration and enforcement of laws is meant to place laws within the context 
of the legal and social systems in which they will be received, and to 
stimulate thought, rather than to provide answers. 

The current literature suggests that laws can be expected to influence 
behaviour only if the source is authoritative and prestigious: only then will 
they be accorded the requisite level of respect and compliance. One author 
states that legislation, followed by executive orders, administrative 
agencies, and court decisions, should be viewed in descending order of 
prestige.’ A second author says that new law is more easily accepted if 
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its rationale is expressed in terms of its compatibility with established 
cultural and legal principles. Third, pragmatic models for compliance must 
be identified and the law must appear to be practical in its aims. It is best 
to make it clear that the new patterns of behaviour required by law already 
exist in some groups, communities, or societies to minimize any societal 
resistance to apparently untried ideas. 

Fourth, policy makers should be conscious of the element of time and 
timing in legislative action. Legislation often follows specified policy routes, 
such as certain provisions not coming into force until the statute has been 
activated, or activated only by ministerial order, or given effect at a later 
time through the specification of detailed regulations. On the one hand, it 
is suggested that the shorter the transition time, the easier the adaptation 
to the change required by law. Some authors suggest that any procedural 
or policy delays should be reduced to minimize the chance for the growth 
of organized or unorganized resistance to change. However, the timing 
strategy of implementation of legislation depends on a number of considera- 
tions: the extent and complexity of change the law seeks to bring about; 
the nature of practices and institutions at which the law is aimed; and the 
legislator’s value judgments in balancing the importance of securing rapid 
change and minimizing disruptive influences caused by change. In some 
cases, the conscious programming of legal change in stages over time 
reinforces and provides reassurance to society that the change is firmly 
controlled and that the policy is governed by both caution and forethought. 

Fifth, enforcement agents must be committed to the behaviour 
required by law even if they do not support its values, because any evidence 
of hypocrisy or corruption from an enforcement institution will undermine 
the law’s effectiveness.’ Sixth, the use of positive incentives may be as 
important as negative sanctions, especially where the law actively seeks to 
promote social change.’ Finally, effective protection must be provided for 
the rights of those who would suffer as a result of evasion or violation of the 
law. There must be, at a minimum, some incentive for people to police 
infractions.’ 


Conclusion 


Two basic questions facing the Commission on the relationship 
between new reproductive technologies and the legal system are whether 
any legal intervention is warranted to achieve a defined policy objective and 
what form such intervention should take. The Commission will be 
influenced in its deliberations on the legal implications of new reproductive 
technologies by the contours of the existing legal system, the content of 
current laws, public opinion, and the various proposals it has received. In 
its recommendations, the Commission will in turn influence the legal 
System and the law. With an understanding of the social context of law, 
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the functions of law, its sources, and the role of legal actors, the 
Commission can begin to frame issues in their overall legal setting. To the 
extent that law emerges as an instrument of policy, it is crucial to deter- 
mine not only which policy should be pursued concerning a particular 
aspect of reproductive technologies, but also what function law can serve 
best in each case. For any activity, Commissioners must decide whether 
they want to stop it, control it, shape it, license it, or encourage it. In 
formulating recommendations the division of legislative power should be 
understood and the Canadian Charter of Rights and Freedoms should 
become the prism through which the acceptability and inclusiveness of 
state action are viewed. The Commission’s law-making task is more 
difficult because of the absence of scientific data supporting the 
effectiveness of certain types of laws to certain forms of policy initiatives or 
legislative aspirations. The Commissioners are, however, obliged to 
articulate their reasoning in a clear, cogent, and cohesive manner. 

If law is considered a socially situated process, it can be expected that 
there will be many unintended consequences of purposive and thoughtful 
intervention. Many social phenomena can intervene to separate, moderate, 
or dilute a reform from its intended outcome. There should be no expec- 
tation that the entire field of new reproductive technologies could be 
covered at the outset. The Commission will be recommending first- 
generation laws with the primary purpose of increasing public and political 
awareness of the potential problems associated with new reproductive 
technologies. Public attitudes will continue to remain in a state of flux; 
they will be formed and revised as more information is received. 

While the introduction of the framework and guiding principles will set 
the agenda for the future, Commissioners are not expected to see into the 
future or to predict and consider every foreseeable occurrence. This is 
especially true in the case of reproductive technologies where a changing 
body of scientific knowledge suggests the need for flexibility and a certain 
amount of legislative improvisation and updating. Any ex post analysis 
suggests how difficult it is to forecast how even the most structured 
discretion will be employed in fact or to predict what type of practices may 
emerge around legally conferred authority. How legislation operates in fact 
and how it reads are two different things. If law is seen as a process, it is 
natural that its terms and provisions will be subject to constant claims for 
revision and reform. When the time comes, change should not be seen as 
an implied critique of the initial recommendations. At this initial stage in 
the legislative history of new reproductive technologies, the Commission’s 
law-making task is to establish the groundwork, lay the foundation, and 
craft the pillars of principle that will support our emerging understanding 
and growing needs on new reproductive technologies. 
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Appendix 1. Summary of a Decision-Making Framework 


What is the “problem” the legal action is intended to address? 


¢ Has the evil to be remedied been expressly defined, properly 
delimited, and precisely delineated? 


° Have the underlying social tensions and causes been considered? 
° From whose perspective is the problem being defined? 


What are the social goals and policy objectives of proposed 
intervention? 


Are there non-law alternatives that may achieve the articulated goals 
proposed for legal intervention? 


e Has private ordering been considered? 
e Have the limits to legal solutions been recognized? 


e Has the gap between enactment and implementation been 
considered? 


° How will a single provision impact on a diverse population? 
Currently, is there a law on the topic in issue? 
e Is there a specific law governing this point or practice? 


e Is there a law of general application that may have implications 
for reproductive technologies? 


° Are any existing legal concepts adequate or are new categories 
and principles required? 


Does the current law achieve the articulated goals and objectives? 
If not, what is the primary purpose being pursued by the proposed law? 
° to control human behaviour 
e to punish those who contravene prescribed norms 
e to resolve conflict 
e to articulate and promote a social objective 
e to educate the public 
Does the type of law selected suit this primary purpose? 
What is the appropriate source of legal regulation? 
° constitutional instruments 
e the Constitution Act 
e the Canadian Charter of Rights and Freedoms 
° statutes 


e delegated legislation: orders in council, regulations, by-laws, 
ordinances, instruments, rules, regulations 
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discretionary decision-making powers 
judicial precedents and pronouncements 


Has the social context of the proposed law been considered? 


Have any hidden values of existing laws been reviewed and 
understood? 


What social relations does this law create, transform, or 
preserve? 


Have all relevant social interests been represented equally in the 
process of seeking to influence decision makers? 


Can this law be justified in relation to its responsiveness to social 
needs, claims, and interests? 


Who does this law help? Who does it hurt? 


Which level of government has legislative jurisdiction over this aspect 
of reproductive technologies? 


Is the subject of reproductive technologies an area of exclusive or 
concurrent jurisdiction? 


Is there a basis for a federal presence through legislation, 
through the use of the federal spending power, or through the 
encouragement of uniform provincial provisions? 


Does the proposed state action comply with the rights and freedoms 
guaranteed in the Canadian Charter of Rights and Freedoms? 


Has the Charter been used as the prism through which issues 
are identified, problems are analyzed, and solutions are devised? 


Has consideration been given to whether the minimum respect 
for the rights mandated by the Charter should be surpassed or 
supplemented? 

Does the recommended state action infringe a recognized 
interest? If it does, is it a reasonably justifiable limit in a free 
and democratic society? 


Have the perspectives of women, people of colour, the disabled, and 
the poor been heard, respected, and included? 


What is the relationship between the proposed state action and 
Canada’s international obligations? 


What type of law is best suited to the perceived problem? 
Criminal Prohibitions 


Does the activity seriously harm other people? 

Does the activity seriously contravene social values? 

Will criminal enforcement measures contravene social values? 
Can the criminal law make a contribution to the problem? 
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Are other forms of social or legal control adequate? 

Could the criminal prohibition be sufficiently clear and certain 
that individuals know whether or not they are engaging in 
criminal conduct? 

Would the prohibition unnecessarily interfere with individual 
rights and freedoms? 

Will the criminal prohibition be enforced or is its symbolic value 
sufficient? 

Have the costs and implications of a criminal prohibition been 
considered? 


Regulation 
Should there be prescribed standards, requirements, duties, and 
obligations imposed on certain conduct before it should be lawful? 


How carefully have the regulatory controls been tailored to the 
identified problem and the policy objective chosen? 

How should the regulatory jurisdiction be defined? Who should 
define it? Who should enforce it? How are the criteria to be 
enumerated? 

Has a regulatory offence been created? 


Has attention been directed to the optimal level of information 
needed for the efficient and effective functioning of the regulatory 
system? 


Licensing 
Is this the type of activity that should be subject to official scrutiny in 
the form of requiring authorization before the activity is lawful? 


Does the activity carry the risk of foreseeable harm that may be 
difficult to undo? 


Should the opportunity to engage in this conduct be limited? 
Who should grant and administer the licences? 


What terms and conditions should be set for the grant, 
maintenance, renewal, and loss of a licence? 


Are standard or individualized licences more appropriate? 
What penalties or remedial regimes should be established? 
How much flexibility is required to meet changing social needs? 


Delegated Decision Making 


Should decision-making authority be transferred from the legislature 
to a delegate? 


How independent should the decision maker be? 
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® What should be delegated? What amount of discretion and detail 
is appropriate? 


° Should the delegate receive the ability to enact subordinate 
legislation? 


° Which, if any, legal actors are the best-placed decision makers? 
Have the private law considerations of the proposal been canvassed? 

° Should the general rules continue to apply or are specific 

provisions required? 

° Is the case-by-case judicial elaboration of principle adequate? 
Have other types of control been considered? 

e various forms of financial or legal incentives 

° voluntary codes 

e provision of the activity as a state-run public service 


Has consideration been given to how the proposed law will be best 
administered and enforced? 


° Is the source of the law authoritative and prestigious? 


° Is the rationale of the law expressed in terms of its compatibility 
with established cultural and legal principles? 


e Have pragmatic models for compliance been identified? 

e What is the best timing? 

e Are enforcement agencies committed to the law? 

° Can positive incentives be used? 

° Do individuals have a reason to police compliance with the act? 


Has the Commission considered whether, and to what extent, existing 
legal principles have improperly confined, directed, or limited their 
analysis: 


e in the formulation of what qualifies as an issue? 
° in proposing a solution that accords with existing precedent? 
Have Commissioners examined how their own legal philosophies may 


have affected their conception of the problems, their formulation of 
the issues, and their recommendations? 


Has “law” been seen as a terrain where people struggle over the 
meaning and quality of societal existence? 


Has the Commission considered the opportunity to create new legal 
categories and to incorporate previously excluded perspectives into 
the legal system? Has the Commission considered different 
approaches to problems? 
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Have the Commissioners openly debated, fully articulated, and 
adequately explained their justifications for invoking a law-making 


power? 


Appendix 2. The Philosophical Foundations of Law™ 


The comments on the socially situated nature of law and its “reactive” 
and “constitutive” roles contained in the discussion on the social context 
of law on pages 100 to 102 express a particular philosophy of law. This 
analysis should, therefore, be placed in the context of other philosophical 
approaches to law so that Commissioners may determine their own — 
perhaps implicit and unconscious — philosophies of law. Fundamental 
philosophical questions about law cannot be avoided. It is probably best 
to acknowledge at the outset that many of us are reluctant philosophers!'™ 

The four major jurisprudential strands of legal philosophy are: 
Natural Law, Legal Positivism, Legal Realism, and Artifactualism. This 
appendix highlights only the key components of each perspective, but 
vitally important debates go on within each. As jurisprudence has shifted 
from Naturalism, through Positivism and Realism to Artifactualism, there 
has been a “denaturalization” process whereby law is no longer seen as 
transcendental and autonomous of human activity. There is an increasing 
recognition that law is no more than a human construct, an artifact of 
human agency, contingent, located socially and historically and, therefore, 
capable of renovation. Consequently, those affected by and involved with 
law can no longer claim that law is part of the natural order beyond their 
control. Rather, this denaturalization process highlights the centrality of 
human action and the responsibilities that go along with such power. 


The Natural Law Tradition 


The Natural Law movement dates back at least 2 000 years to Greek 
philosophers and has been revised continually up to the present day. 
Whether it is Natural Law in its pagan rational forms (Greek and Roman), 
Christian divine forms (St. Augustine and Aquinas), or secularized, social 
contractarian, and rights-based forms (Hobbes and Locke), several key 
themes unite these otherwise diverse jurists. First, Natural Law claims to 
be universal, immutable, eternal, objective, and beyond any particularized 
political or historical context. Natural Law thinking is the quest for 
absolute values, justice, and truth. Under this theory, the validity of any 
law depends on its content, not just its form; there is an integral relation- 
ship between law and morality. Natural Law is said to be superior to 
human law and, therefore, has the justificatory and censorial power to 
determine if enacted laws are morally binding. 

Beyond these themes, Natural Lawyers claim that their theory provides 
the best explanation for an obligation to obey the law. It provides both 
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moral and legal arguments because a law is valid only if it is in accordance 
with “right reason.” Such law has an intrinsic value independent of the 
ends it achieves and it need not be justified according to its utility. Natural 
Law is portrayed as the symbolic representation of Justice and thereby 
encourages us to pursue “the good.” Natural Lawyers argue that law and 
justice can never be separated, because to do so will result in a legal 
formalism that can be conducive to, for example, Nazi laws. 

A variety of criticisms have undercut the validity and vitality of Natural 
Law theory. First, it is argued that this theory is not as universal as it 
claims to be. Attention has been focussed on its mostly Catholic presuppo- 
sitions. Natural Law theory has been accused of being an assertion of faith 
in a particular set of values rather than a demonstration of the truth of 
such values. Second, Natural Law is inherently ambiguous. No variation 
has ever provided a clear set of principles that could effectively guide 
enacted law.’®’ A closely related third criticism is the malleability of 
Natural Law. At different times in different places it has played conser- 
vative, liberal, and even revolutionary roles. Natural Law is all things to all 
people depending on their own ideological bent. Fourth, there is no rational 
way to know objectively what is right and, therefore, Natural Law becomes 
even more relative, personal, and subjective. No amount of information 
about human nature provides proof that anything ought or ought not to be 
done as a consequence: you cannot derive an “ought” proposition from an 
“is.” Finally, merging law with moral criteria causes confusion in our 
attempts to understand what law is. 


Legal Positivism 


Positivism is both younger than and a reaction against Natural Law 
theory. Hints of Positivism can be identified in Hobbes, Locke, and Hume; 
but it was not until the writings of Bentham and Austin in the nineteenth 
century and those of H.L.A. Hart and Kelsen in the twentieth century that 
it has come into its own as a jurisprudential movement. Positivism 
provides an analytical approach that allows us to know what law “is.” 
Consequently, it seeks to keep the question of “what law is” distinct from 
the question of “what law ought to be,” proposing that no reference to 
“external” factors, such as justice or morality, should enter the definition 
of law. Positivism is driven by a quest for conceptual clarity and order and 
aspires to a scientific account of law. While few Positivists deny the 
importance of morality as an external criterion by which to assess any 
particular law, they nevertheless seek a temporary exclusion of morality so 
that law may be better understood. 

After rejecting Natural Law’s reliance on moralism, Positivists 
embraced empiricism: the belief that the essence of law could be 
discovered by empirical methodologies. This was an important break- 
through because it recognized that law is the product of human action and 
not merely the embodiment of some greater authority. Positivism saw law 
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as essentially a system of rules and commands that generate habitual 
obedience. Although Positivism reoriented legal philosophy and made it 
focus on human agency, its scientific pretensions meant that it did not take 
human agency seriously enough. Positivism stressed the structural pro- 
cesses that it thought underpinned relations between people. It did not 
analyze the behaviour of the actual humans involved. This approach 
culminated in Kelsen’s self-proclaimed “Pure Theory of Law,” which sought 
to purge an analysis of law from what was seen as the contaminating 
elements of politics, ethics, sociology, history, and so on. 

Positivism has had, and continues to have, a profound influence on 
legal thought in Canada. It is the philosophy used by those who argue that 
law is still relatively autonomous from other social forces such as politics, 
economics, gender, and race. These factors are rarely, if ever, factored into 
Positivistic inquiries of law. So, while human agency is acknowledged, no 
real attention is focussed on the consequences of such agency on law. This 
practice has generated some criticisms of Positivism. First, it is accused of 
creating an ideology in which the validity of a law becomes its own moral 
criterion (formalism), which leads to very unjust legal systems. Second, it 
is argued that Positivism’s attempt to isolate law from its social, economic, 
and political context, to treat law as an object of scientific study, is an 
inappropriate extension of the methodologies of natural science. It is 
difficult to identify, let alone study, the institutions and the actors who 
make up the legal system without also considering their context and 
function. 


Legal Realism 


Realism is a thoroughly modernistic phenomenon, surfacing in differ- 
ent forms in both Scandinavia and the United States in the early part of 
this century. American Realism was the product of a small group of 
progressive scholars and judges whose pragmatism drove them to reject the 
moralism of the Naturalists and the “arid conceptualism” of the Positivists.. 
Oliver Wendell Holmes posited: “the life of the law has not been logic, but 
experience.” Realism sought to factor in some of those very elements of 
human agency that Positivism strove to marginalize. 

Realism sees law not as an object, but as a part of a larger system that 
is always in flux. Consequently, Realism tends to see law as a means to 
achieve some social end. It tends to adopt a functionalist approach that 
inquires into the purpose and effects of law. Realism, more so than 
Positivism, sees any analytical separation of “is” and “ought” as purely 
heuristic and admits that values unavoidably have an impact on legal 
rules. Realism is sceptical to the centrality of rules, positing that rules are 
much less determinative than Positivists assume and are frequently 
irrelevant to an explanation of what actually happens when legal decisions 
are made. Realism also casts doubt on the judicial rhetoric that claims 
that judging is politically neutral because judges are simply following the 
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rules. As a result, Realism encourages us to look behind the rules to see 
what the judges are actually doing as opposed to what they say they are 
doing. Specifically, Realists encourage us to inquire into the personalities, 
prejudices, political sympathies, economic preferences, idiosyncrasies, and 
other non-logical factors that have an impact on actors within the legal 
system. If this inquiry pursues what is actually happening in the legal 
system, then it will be necessary to draw on disciplines outside of law 
(sociology, economics, psychology, criminology, etc.) to help us better 
understand law. Finally, Realism suggests that there is a great deal more 
to law than simply looking at what the courts do. Law is part of a broader 
social system and has many dimensions beyond the judiciary. 

The impact of Realism in the United States, but not so much in 
Canada, has been quite pervasive, so that many lawyers claim “we are all 
Realists now.” First, Realism has inspired important research in the non- 
rule-governed aspects of our legal system such as the personal background 
of judges, the actual working of the jury system, the practical importance 
of the availability of legal representation, etc. Second, Realists have 
highlighted the indeterminacy of rules and their diminishing centrality 
within the legal system. Third, the interdisciplinary impulse generated by 
Realism demonstrates the necessarily contextual and located nature of law 
making, highlighting the importance of the actual individuals involved and 
their social complexity. 

Realism has its detractors. Positivists claim that Realists underplay 
the importance of rules; Natural Lawyers accuse Realists of instrumentalist 
social engineering, devoid of any concept of “the good.” 


Artifactualism 


As a theory of law, Artifactualism’*’ builds upon the insights of 
Natural Law, Legal Positivism, and Realism, and at the same time criticizes 
them. Like Natural Law, Artifactualism recognizes that it is impossible to 
conceive of law without reference to the social values reflected in and 
enforced by law. However, according to Artifactualism, there is nothing 
separate or “out there” about law. What is universal, a priori, deter- 
minative, and transhistorical to Natural Law is contingent, historical, 
specific, and local to Artifactualists. Artifactualists join with Legal 
Positivists in emphasizing that law is a human construct and that the focus 
should be on the more tangible dimensions of law. However, Artifactualists 
critique Legal Positivists for focussing their quest on the essence of law, 
and for not pushing the agency analysis to its obvious conclusion and 
including what people do through law. In doing so, Positivists factor out 
just those aspects of human agency Artifactualists find to be of crucial 
significance, issues such as race, class, and gender. 

Moreover, the Positivistic quest for the essence of law in one sense 
echoes the assumption of the Natural Lawyers that there is something 
called Law, with a capital L. Artifactualists reject this assumption and 
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argue that all we have is a system of socially constructed and coercively 
enforced norms — laws — and these laws are in many ways ad hoc and 
contingent. In other words, Law, if the term is used at all, is only a short- 
hand way of describing an extremely complex matrix of social forces. 

In these claims, Artifactualism builds upon the insights of Realism. 
However, Artifactualists criticize Realism as being too individualistic in its 
analysis and insufficiently sensitive to the constitutive dimension of law. 
Artifactualists agree with the Realists that we must not focus just on what 
judges say they do, but on what they do. But Artifactualists claim that 
Realists factor out certain structural commonalities of the judiciary, for 
example, their homogeneity in terms of class, race, and gender. 

Artifactualism posits that law is best understood as the complex 
product of a host of interacting social forces. Our legal system reflects and 
condenses these politically significant forces in politically specific ways, 
while at the same time it helps entrench and enforce them as values. Arti- 
factualists see laws as socially situated: both reactive to and constitutive 
of the broader society in which they operate. More specifically, Artifactual- 
ists emphasize that law is about power: not only is it a reflection of the 
power relations in our society, but it simultaneously constitutes those 
power relations. Power is seen as relational because it is negotiated, if 
unequally, between the different communities in a society. Law is not 
simply perceived as an instrument of the power elites of modern society — 
although it reflects and supports their interests to a significant degree — 
but, rather, it is a terrain of struggle over the meaning and quality of 
societal existence. 

This very brief history of jurisprudential time indicates that the 
Commissioners’ own implicit legal philosophies will necessarily have an 
impact upon their conception of the problems, the formulation of the 
issues, and the proposed recommendations. Artifactualism asks us to 
recognize that law is deeply embedded in and constitutive of the larger 
power dynamics of contemporary society; that law is about particular 
choices made by particular people in specific contexts; and that law can be 
used to reinforce disadvantage or to ameliorate it. Accepting the 
denaturalization of law may encourage responsible and engaged decision 
making because choices will be more informed, more sensitive to the needs 
of those who traditionally have been excluded from consideration, and more 
contextual. 


Appendix 3. Summary of Legal Actors 


Legislative Bodies: The federal Parliament and provincial legislatures have 
direct and primary law-making power, allowing them to effect radical 
changes in the law quickly. Members of these bodies are elected officials 
who are politically accountable for their decisions. Their ability to legislate 
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is limited by the division of powers outlined in the Constitution and the 
rights and freedoms protected in the Charter. 

Recipients of Delegated Decision-Making Powers: These include those 
to whom a grant of decision-making power has been made. Delegates 
sometimes receive the ability to make subordinate legislation. 
Governments: This includes the executive, which directs policy, and the 
civil service, which is responsible for operationalizing it. 

The Courts and the Judiciary: Courts are established under acts of either 
Parliament or the legislature; judges are appointed by either the federal or 
provincial governments. The Supreme Court of Canada is the final 
appellate court in Canada. Judges are said to interpret and apply law in 
the adversarial context of an actual dispute between interested parties. 
This involves the judiciary in a law-making process — especially in relation 
to constitutional issues where the courts may determine that the state has 
acted unlawfully. This in turn raises issues concerning the role, 
responsibilities, social composition, and responsiveness of judges. 

Law Reform Commissions: These bodies take different forms in various 
provinces. Their main functions are to critique existing laws and 
recommend necessary changes. 

Law Societies: These societies are the self-policing professional organi- 
zations to which all barristers and solicitors must belong before they can 
practise law within a particular jurisdiction. In theory, their primary duty 
is to protect the public interest in the administration of justice. 

Law Foundations: Foundations are separate from the law society. They 
allocate funds for legal research, legal education, and law reform. 

Bar Associations: These bodies exist primarily to meet the needs and 
interests of legal development. The Canadian Bar Association often 
submits briefs on the legal aspects of problems under study. 
Law-Related Interest Groups: Many groups have been formed with the 
express or adopted purpose of effecting law reform. 


Notes 


1. R. Cotterrell, The Sociology of Law: An Introduction (London: Butterworths, 
1984), 17. 


2. These authors are mostly legal Positivists. See Appendix 2. 


3. These authors tend to be what are referred to as “Artifactualists.” See 
Appendix 2. 


4. In most cases this interwoven web of law and society means that there can be 
no choice between whether one starts with the social problem or with its legal 
encapsulation, because they exist simultaneously and solutions must be pursued 
at the same time. 


5. Appendix 2 deals with the philosophical foundations of law at greater length. 
Since willingness to seek and accept legal solutions is linked to a person’s concept 
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of law, fairness, and justice, a broader understanding of the different perspectives 
on these issues may help people realize their own suppositions and identify those 
of others. 


6. An understanding of the social context of law also counsels against a strict 
adherence to some of the characteristics of legal method: those of carving up 
connected issues, objectifying situations and people, and using abstraction to 
remove them from their social surroundings. 


7. See J.F. Lyotard, The Postmodern Condition: A Report on Knowledge 
(Manchester: Manchester University Press, 1984). It may not be accidental that the 
Commission should receive its mandate at this particular historical moment. 


8. It is difficult to say whether the changes we face are in any way greater or 
qualitatively different from the changes faced by those who lived before us, in what 
must have appeared, at least to them, to be uncertain and tumultuous times. 


9. Law making will still be inevitable and necessary in a post-modern society. The 
Commission, therefore, has the unique opportunity to take the first tentative steps 
in formulating such an innovative exercise, and is seen to have already begun its 
active solicitation of public input. 


10. G.L. Gall, The Canadian Legal System, 3d ed. (Toronto: Carswell, 1990), 1. 


11. In fact, appointing this Commission implies a legal order that has undertaken 
a positive responsibility for the problems of society. ; 


12. Gall, supra, note 10, 32-43. Subject matter divisions that are well recognized 
include the distinction between international law and domestic law. International 
law concerns the relationship between nations and domestic law concerns the law 
within a nation. The domestic law of Canada can be subdivided into two areas: 
substantive law and civil procedure. Civil procedure is the procedural mechanism 
by which substantive law is made operational, including the rules of the court, the 
law of criminal procedure, and the law of evidence. This paper will address the 
substantive aspects of law. Substantive law encompasses both public and private 
law. Public law addresses the interface between people and the state and includes 
constitutional, administrative, criminal, and taxation law. Private law is concerned 
with the legal relationships between individuals: such matters as contract, tort, 
family, and property law. In Canada there are two distinct types of private law 
systems: a civil law system in Quebec, and common law systems in the other 
provinces and territories. There is also a difference between civil law, in the sense 
of an action between private parties, and criminal law. It is, therefore, possible to 
speak of a civil action being taken in a common law jurisdiction. 


13. In Canada there is no single constitutional document. See P.W. Hogg, 
Constitutional Law of Canada, 2d ed. (Toronto: Carswell, 1985), 2ff. Canada’s 
overall constitutional arrangement is based on the British North America Act 1867, 
now renamed the Constitution Act, 1867, which establishes the rules for federalism, 
and the Canada Act 1982, a statute from the United Kingdom Parliament, which 
terminates its authority over Canada. Schedule B of the Canada Act 1982 was the 
Constitution Act, 1982, and it contains the Charter of Rights, the amending 
formula, and other changes to Canada’s constitutional law. Section 52(2) of the 
Constitution Act, 1982 outlines what the “Constitution of Canada” includes and this 
draws in over 30 separate sources. 
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14. Other sources of law include the royal prerogative, custom and convention, 
juristic writings of notable scholars, and morality. In the absence of a specific legal 
source such as legislation or case law, or in the absence of an applicable custom or 
convention, a judge may determine what the law ought to be by recourse to the 
principles of morality. See Gall, supra, note 10, 41-43. 


15. Canada Act 1982 (U.K.), 1982, c. 11. 
16. Gall, supra, note 10, 38. 


17. While these expressions do not have precise or generally accepted meaning, the 
term regulation is usually understood to be a subsidiary law of general application 
and is sometimes used to describe the whole instrument, and only a provision 
thereof. The term order “is usually regarded as a particular direction in a special 
case and is also used to describe the act or instrument that establishes rules or 
regulations.” The expression rule is usually applied to procedural regulations. 
These three expressions are to some extent interchangeable. A law made by a 
municipal authority is usually called a by-law or an ordinance. See Gall, supra, 
note 10, 37. 


18. M. Revillard, “Legal Aspects of Artificial Insemination and Embryo Transfer in 
French Domestic Law and Private International Law,” in Ciba Foundation, Law and 
Ethics of A.I.D. and Embryo Transfer, Symposium No. 17 (Amsterdam: Elsevier, 
EOS) 40s 


19. Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3. See ss. 96 and 100. 
20. Ibid., sec. 101. 


21. Hogg, supra, note 13. Sec. 92(14) of the Constitution Act, 1867, supra, 
note 19. 


22. Section 33 of the Charter allows Parliament or a provincial legislature to 
override section 2 (fundamental justice), sections 7-14 (legal rights), and section 15 
(equality rights) of the Charter. This override is effective for a period of five years 
and must be invoked again to remain in force. However, the courts decide if the use 
of the override provision is valid. 


23. In Ontario Law Reform Commission, Appointing Judges: Philosophy, Politics 
and Practice (Toronto: OLRC, 1991), 1. “Although judges had always, through their 
interpretation of law and the constitution, played a role in the development of public 
policy, the constitutional entrenchment of the Charter transformed the role from a 
penultimate to an authoritative one.” This is especially true with respect to the 
Supreme Court of Canada. 


24. Gall, supra, note 10, 137. 


25. I. Grant and L. Smith, “Gender Representation in the Canadian Judiciary,” in 
Ontario Law Reform Commission, Appointing Judges: Philosophy, Politics and 
Practice (Toronto: OLRC, 1991), 63. 


26. J.J. Tait, “Reproductive Technology and the Rights of Disabled Persons,” 
Canadian Journal of Women and the Law 1 (1986): 446-55. 

27. Acontrast is often drawn with certain American judges who are elected to their 
positions and must stand for public re-election on the basis of their performance 
and judicial record. 
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28. Sometimes the functions of agencies are more of a regulatory nature; but as 
recipients of delegated powers they are also legal actors. 


29. Manitoba, The Law Reform Commission Act, S.M. 1989-90, c. 25, s. 6(d); Nova 
Scotia, The Law Reform Commission Act, S.N.S. 1990, c. 17, s. 4(a); Canada, Law 
Reform Commission Act, R.S.C. 1985, c. L-7, s. 11(d). 


30. Law Reform Commission Act, supra, note 29. 

31. Law Reform Commission Act, R.S.B.C. 1979, c. 225. 

32. The Law Reform Commission Act, supra, note 29. 

33. The Newfoundland Law Reform Commission Act, 1971, S.N. 1971, c. 38. 
34. The Law Reform Commission Act, R.S.S. 1978, c. L-8. 

35. The Law Reform Commission Act, supra, note 29. 

36. Ontario Law Reform Commission Act, R.S.O. 1980, c. 343. 


37. Although the Lieutenant Governor in Council in Nova Scotia must pay the 
salary of all commissioners, he or she is allowed to appoint only some of them. The 
primary institutional purpose of law reform commissions is to review the content of 
current law and to recommend reform. 


38. The Institute was created pursuant to five-year renewable agreements between 
the Alberta government (Attorney General's department), the Law Society of Alberta, 
and the University of Alberta. The Institute is funded by the Alberta Law 
Foundation, the University of Alberta, and the Attorney General. 


39. Ontario Law Reform Commission, Report on Human Artificial Reproduction and 
Related Matters (Toronto: Ontario Ministry of the Attorney General, 1985). In 
addition, in 1987-88 the vice-chairperson of the Ontario Law Reform Commission 
published a paper on human artificial insemination and IVF, and the research 
officers conducted research regarding surrogate motherhood and the legal aspects 
of infertility. 


40. Law Reform Commission of Saskatchewan, Proposals for a Human Artificial 
Insemination Act: Report to the Minister of Justice (Saskatoon: LRCS, 1987). This 
proposal was sent to the Department of Justice in April of 1987 but has not been 
enacted to date. 


41. British Columbia, Royal Commission on Family and Children’s Law, Artificial 
Insemination, Report No. 9 (Vancouver: The Commission, 1975). 


42. Legal Profession Act, S.B.C. 1987, c. 25; Legal Profession Act, R.S.Y.T. 1986, 
c. 100; Legal Profession Ordinance, O.N.W.T. 1976 (2d Sess.), c. 4; The Law Society 
Act, R.S.M. 1987, c. L-100; Legal Profession Act, S.A. 1990, c. L-9.1; The Law 
Society Act, 1977, S.N. 1977, c. 77; The Legal Profession Act, R.S.S. 1978, c. L-10; 
Law Society Act, S.N.B. 1973, c. 80; Barristers and Solicitors Act, R.S.N.S. 1989, 
c. 30; Law Society Act, R.S.O. 1980, c. 233; Law Society and Legal Profession Act, 
R.S.P.E.I. 1988, c. L-6; and An Act Respecting the Barreau du Quebec, R.S.Q. 1977, 


c. B-1. (In Quebec the conduct of notaries is governed by the Notarial Act, R.S.Q. 
1977, c. N-2.) 


43. Sec. 3(1)(1) of The Law Society Act, R.S.M. 1987, c. L-100 and sec. 6(f) of 
The Law Society Act 1977, S.N. 1977, c. 77 specifically authorize the society to 
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“subscribe, apply, or guarantee payment of, money for the advancement of legal 
education or research.” 


44. Only the Nova Scotia Act does not specifically mention legal research, 
education, and law reform. 


45. The Law Societies of the Northwest Territories, New Brunswick, and Manitoba 
have never conducted any research regarding new reproductive technologies. 
Although specifically authorized to grant funds for research, the Law Foundations 
of Saskatchewan, the Yukon Territory, Nova Scotia, the Northwest Territories, 
Manitoba, New Brunswick, and Alberta have never funded research regarding new 
reproductive technologies. The other law societies and law foundations did not 
respond to our letters. 


46. Canadian Bar Association, British Columbia Branch, Report of the Special Task 
Force Committee on Reproductive Technology (Vancouver: The Committee, 1989). 


47. Certain interest groups have already presented to the Royal Commission, 
namely, women, alternative health, legal and human rights, family/religious/pro- 
life, citizens, labour, culture, consumers of new reproductive technologies, disabled, 
and the medical community. Such groups are interested in, or affected by, the work 
of the Royal Commission. 


48. The conditions under which laws are applied and enforced are discussed in 
“The Administration and Enforcement of Laws.” 


49. MountIsa Mines Limited v. Pusey (1970), 125 Commonwealth Law Reports 383. 
J.-L. Baudouin et al., Toward a Canadian Advisory Council on Biomedical Ethics 
(Ottawa: Law Reform Commission of Canada, 1990), 1, explain that this 
relationship is to be expected. “This does not necessarily mean, however, that the 
law has inherent shortcomings or that it has inadvertently fallen behind. The role 
of law is not to regulate the minute details of the practice of medicine or of scientific 
activity. Its only function is to help define and structure medical services and, 
generally, to ensure that medicine is practised within the limits set by society.” 


50. Whether or not it recommends legal change, the Commission will help define 
what law is and ought to be. 


51. The perspectives of other groups with a demonstrated interest in reproductive 
technologies, such as people with physical or mental disabilities, could also be 
included. 


52. Fora critique of the “maleness” of law, see C.A. MacKinnon, Toward a Feminist 
Theory of State (Cambridge: Harvard University Press, 1989); S.A.M. Gavigan, “Law, 
Gender and Ideology,” in Legal Theory Meets Legal Practice, ed. A. Bayefsky 
(Edmonton: Academic Printing and Publishing, 1988); K. O'Donovan, Sexual 
Divisions tn Law (London: Weidenfeld and Nicolson, 1985); S. McLean and N. 
Burrows, eds., The Legal Relevance of Gender: Some Aspects of Sex-Based 
Discrimination (Atlantic Highlands: Humanities Press International, 1988); J. Rifkin, 
“Toward a Theory of Law and Patriarchy,” Harvard Women’s Law Journal 3 (1980): 
83-95; D. Polan, “Toward a Theory of Law and Patriarchy,” in The Politics of Law: 
A Progressive Critique, ed. D. Kairys (New York: Pantheon Books, 1983). 


53. Such a model would break, rather than adopt or adapt, that of “family law” in 
the traditional sense. 
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54. Or the Commission could create new forms of public decision making and 
participation. 

55. There is only an idea that systematic forces set in motion tend to produce 
characteristic outcomes. 


56. There are no rules for when there should be a law or what type it should be. 
There is no defined test explaining when a law is needed; what the standard or 
burden of proof is; whether the test is harm-based; whether harm is personal, 
general, or societal; what qualifies as evidence of harm; or how the evil to be 
remedied should be defined. 

57. See M.D.A. Freedman, ed., Medicine, Ethics and the Law (London: Stevens and 
Sons, 1988), 4. 

58. Or, what does it mean to talk of a “natural” mother or “natural” father? 


59. Cotterrell, supra, note 1,6. See also C. Smart, Feminism and the Power of Law 
(London: Routledge, 1989). 


60. For example, the issue of great concern to early writers on reproductive 
technologies, of whether a married woman who underwent artificial insemination 
without her husband’s consent committed adultery, grew out of a legal system that 
treated the wife’s reproductive potential as within the husband’s control. 


61. J. McCalla Vickers, “Memoirs of an Ontological Exile: The Methodological 
Rebellions of Feminist Research,” in Feminism in Canada: From Pressure to Politics, 
ed. A. Miles and G. Finn (Montreal: Black Rose Books, 1982). 


62. For example, a holistic approach to women’s reproductive health would include 
a consideration of imposed use of dangerous birth control devices; sterilization 
abuse; inaccessibility of abortion; forced hysterectomy; exposure to reproductive 
hazards in the workplace; the availability of prenatal care and accurate information 
about sex, conception, and contraception; access to safe, affordable abortion; 
protection from environmental and occupational hazards; sterilization abuse; and 
pharmaceutical experimentation. 


63. See P.A. Martin and M.L. Lagood, “The Human Preembryo, the Progenitors and 
the State: Toward a Dynamic Theory of States, Rights and Research Policy,” High 
Technology Law Journal 5 (1990): 257-310. 


64. For an overview see B.M. Knoppers, Human Dignity and Genetic Heritage 
(Ottawa: Law Reform Commission of Canada, 1991). 


65. In some cases, the same conclusion can be justified on either rationale; when 
the Warnock Report recommended that, as a matter of good practice, no research 
should be carried out on a spare embryo without the informed consent of the couple 
who generated it, was the parental or property model in operation? 


66. C. Tauer, “Essential Ethical Considerations for Public Policy on Assisted 
Reproduction,” in Beyond Baby M: Ethical Issues in New Reproductive Techniques, 
ed. D.M. Bartels et al. (Clifton: Humana Press, 1990), 65-67. Respect for the 
person may require that competent persons are permitted to act on autonomous 
choices and that all people are respected as ends in themselves and not as some 
form of means to a desired reproduction-related outcome. The principle of well- 
being requires that we promote the welfare of others and protect people from risks 


of harm. Equality requires that we treat people fairly and without discrimination 
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a framework for analysis as to the effectiveness of legislation. 


175. Cotterrell, supra, note 1, 64. 


176. In this context it is interesting to note the institutionalized division of labour 
between enforcement agencies and the courts. Enforcement agencies may be of 
many different kinds and may have different types of commitments depending on 
the external sources of their authority, their internal organization and resources, 
the nature of their enforcement task, and the environment in which the task is to 
be accomplished. 


177. The kind of sanctions used in the law may have a vital bearing on its capacity 
to influence attitudes. Legal coercion, for example, may force a change of 
behaviour, but where there is no sense of choice, a person acting in external 
conformity with the law may not be driven to change attitudes that are at odds with 
the law. Some suggest that a precondition of positive attitude change is a sense of 
volition; if people are induced, not compelled, to act in a certain way they will search 
for information to support their new commitment. 


178. For example, through the setting of minimum damages recoverable in litiga- 
tion even though the loss was in fact less; or the legislation may provide punitive 
damages, double or treble damages, or recovery of legal fees. Modern law uses a 
wide variety of incentives to secure the effectiveness of the legislation. R.S. 
Summers, “The Technique Element in Law,” California Law Review 59 (1971): 
733-51. 


179. This section on the Philosophical Foundations of Law was written by Professor 


Richard Devlin, the editor of Canadian Perspectives on Legal Theory (Toronto: 
Emond Montgomery, 1991). 


180. See M. Warnock, “Moral Thinking and Government Policy: The Warnock 
Committee on Human Embryology,” Milbank Memorial Fund Quarterly: Health and 
Society 63 (1985), 505-506. “There was no one on the Committee who doubted that 
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we were concerned with moral questions, in some profound and inescapable sense 
of the term (though at the beginning some members, especially those who were also 
members of the medical profession, were very dubious about expressing moral 
opinions, wishing to confine themselves to something they thought of as rather 
different, namely professional ethics).” 


181. Because of its refusal to consider the actuality of historical, empirical, 
scientific, anthropological, and other factors, it is said by critics to be much too 
general, abstract, and vague to offer any really practicable legal solutions in the face 
of any detailed and definite set of facts. 


182. This term is coined by the author (Richard Devlin) in order to provide a label 
for a variety of recent approaches to law, which, though diverse in many respects, 
share some common assumptions and aspirations. 
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Overview of Canadian Laws Relating to 
Privacy and Confidentiality 
in the Medical Context 


Eugene Leon Oscapella 


4 


Executive Summary 


This report surveys the legal, ethical, and professional obligations 
relating to the protection of privacy — particularly privacy of information 
— in Canada. Privacy of information involves the collection, use, and 
disclosure by others of personal information; the report focusses on 
confidentiality as a vehicle for protecting this information. 

The law governing privacy and confidentiality is vast, complex, and 
sometimes confusing. The report attempts to identify a hierarchy of 
authorities to help in identifying which laws apply to which situations, 
especially in cases where two or more laws or other obligations conflict. 

The report goes on to summarize several sources of legal obliga- 
tions for establishing and protecting privacy rights: international law, 
Canadian constitutional law, federal and provincial data protection legis- 
lation, other federal and provincial legislation touching on privacy and 
confidentiality, common law rules on privacy and confidentiality, codes 
of professional conduct, and ethics and guidelines. 

Detailed examples of federal and provincial legislation governing 
data protection, confidentiality, obligations to disclose confidential 
information, and mandatory reporting requirements are contained in the 
appendices. 


This paper was completed for the Royal Commission on New Reproductive Technologies in June 1992. 
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Part 1. Introduction 


Canadian laws regulating privacy weave a complex, yet incomplete, 
web. No single body of law regulates or protects against privacy intrusions 
by governments and others. Privacy is regulated instead by a combination 
of international law and codes, constitutional documents, federal and pro- 
vincial legislation, the common law (judge-made law, or law that has not 
been created by enacting a statute), professional codes, ethics, and 
guidelines. 

This report examines the major legal authorities regulating the collec- 
tion, use, and disclosure by others of information about a person (personal 
information). Collection, use, and disclosure are the actions that directly 
affect a person’s control of his or her personal information. The report 
deals in particular with one vehicle for protecting that information, namely, 
confidentiality. 

The law on privacy and confidentiality is vast. It emanates from so 
many sources that significant additional analysis would be required to 
cover it in detail. This report therefore should serve simply to survey and 
highlight the main sources of law and their principal tenets. 

Because there are so many overlapping laws governing privacy and 
confidentiality, conflicts among those laws are inevitable. The reader will 
likely become confused about which law might apply to a given situation. 
While it is impossible to be both categorical and completely correct, Part 2 
attempts to identify a rudimentary hierarchy of legal and other obligations 
relating to privacy and confidentiality. 

The terms privacy and confidentiality are commonly used loosely and 
interchangeably; for example, one might speak of the details of one’s 
personal life as either private or confidential. Yet, as the following section 
illustrates, the legal notions of privacy and confidentiality are distinct. 


Privacy 


Privacy has been described, perhaps inadequately, as “the right to be 
left alone.”’ The concept defies simple definition. One Canadian authority 
notes: 


Many attempts have been made by individual writers, law reform bodies, 
and international organizations, to state with precision and clarity just 
what is intended by these ideas [privacy or “the right to privacy”]. 
Despite such efforts, there is still uncertainty about the scope of 
privacy.” 


This uncertainty in part stems from the use of privacy to describe any 
of a series of rights (or interests): 


° the right to protection against physical intrusions against the 
person, such as assaults, or physical searches by police; 
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e the right to protection from intrusions against property, such as 
a search of one’s home; 


° the right to protection from surveillance, such as by cameras or 
eavesdropping devices or, perhaps, researchers; 


e the right of a person not to have his or her personality 
appropriated, such as through the use of a person’s picture for 
advertising without the person’s consent; and 


e the right to control of information about oneself.® 


The right to control of information about oneself is clearly the main 
aspect of privacy relevant to the work of the Royal Commission on New 
Reproductive Technologies. For example, this right may regulate the 
handling of information about the identity of sperm donors or those born 
of new reproductive technologies. In this report, this aspect of privacy is 
called privacy of information. To a lesser extent, the right to freedom from 
privacy intrusions through surveillance by researchers might also be 
relevant to the Commission. However, the concept of privacy of information 
is likely broad enough to encompass this type of surveillance, since the 
ultimate goal of research surveillance is to obtain information. 

The report does not deal extensively with the other aspects of privacy 
— freedom from physical intrusions against the person‘ and property, and 
freedom from appropriation of personality. 

Privacy rights are not absolute. The police must sometimes intrude 
on physical privacy to suppress crime. Governments must collect personal 
information about their citizens to govern. Others — banks, credit 
agencies, researchers — also require personal information. The essence of 
effective privacy protection lies in ensuring that these violations are kept to 
the minimum necessary in a democratic society. 

Clearly, views will differ about what constitutes an acceptable level of 
privacy. Some might argue that the public interest in medical research 
justifies generally unrestricted access by researchers to records containing 
personal information. Others may feel that patients should not have to 
have their privacy diminished beyond having to disclose personal infor- 
mation to the person treating them. The issue at the foundation of most 
discussions of privacy is whether the public interest or some other social 
good justifies diminishing one’s personal privacy. 

There are several ways to protect the privacy of personal information. 
The most obvious is to restrict or prevent its collection in the first place. 
As an extreme example, a law could dictate that the identity of non-spousal 
sperm donors not be recorded — only the donor would know he was the 
donor. 

A second way is to restrict the use made of personal information that 
has been collected. For example, a law might limit governments to using 
the information for the purpose for which it has been collected or for a use 
consistent with that purpose. 
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A third way is to impose obligations of confidentiality to prevent 
unwarranted disclosure of the information collected.° 


Confidentiality 

Confidentiality is an obligation owed by one person not to disclose 
information given by or about another, or to disclose it only in limited | 
circumstances. In government, the obligation of confidentiality may relate 
to state secrets. In both government and the private sector, the obligation 
may relate to personal information. 

Confidentiality is one means to prevent the excessive disclosure of 
personal information that others have collected. It is thus a tool for 
protecting privacy of information. The greater the limits placed on dis- 
closure of personal information (the stricter the obligation of confidential- 
ity), the more effectively confidentiality protects privacy. 

Until personal information is collected (received) by someone else, it 
is truly private. No issue of confidentiality arises because no one else holds 
the information. Only if the information is collected by someone who has 
an obligation to prevent all or some further disclosure does the information 
become confidential. 

In general, only the person who gives personal information to someone 
who owes a duty of confidentiality can permit its release. However, laws 
have carved out many exceptions to this rule. Sometimes the recipient is 
obliged to report to authorities. For example, most provinces require 
persons, including health care professionals, to report communicable 
diseases or suspected child abuse, even if that requires reporting confi- 
dential information. Similarly, federal legislation obliges physicians 
examining a member of a flight crew to report a medical condition likely to 
constitute a hazard to aviation safety. Any person receiving a court order 
to produce patient records must also breach the confidence.® There may 
even be the duty of a physician at “common law” to warn on learning that 
a patient intends to harm or kill someone.’ 

Legislation covering hospital records creates other exceptions to the 
confidentiality rule. Hospitals are required to collect and maintain 
information about patients. Generally, the legislation states that this 
information is confidential and must not be disclosed to anyone; yet often 
the same legislation contains exceptions. Sometimes the hospital is obliged 
to disclose the information — for example, to comply with a court order; 
other times, it is given the discretion whether or not to disclose it, such as 
for disclosures to a patient. 

Exceptions to an obligation not to disclose confidential personal 
information weaken the control of individuals over information about 
themselves. In other words, they diminish privacy. 

The remainder of this report surveys the legal foundations of privacy 
of information and confidentiality in Canada. 
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Part 2. Identifying a Hierarchy of Legal and Other 
Obligations Relating to Privacy and Confidentiality 


There are two main sources of confusion in discussions of privacy and 
confidentiality. The first is the many sources of legal and other obligations 
relating to privacy and confidentiality; one may need to consult many 
authorities to determine the applicable law. The second is the need to 
identify a hierarchy when two or more laws or other obligations conflict 
(that is, when they both address the same situation, but set out conflicting 
rules). One law may state that medical records are confidential and must 
not be disclosed; another may say that records must be disclosed to a 
coroner. Which prevails? 

In the short term, nothing can be done about the multitude of legal 
and other obligations touching on privacy. General data protection 
legislation has helped somewhat to establish broad privacy protection 
standards, but only for the federal government and the four provincial 
governments that have enacted such legislation. Even where general data 
protection legislation is in force, a multitude of other laws may govern 
specific situations. In the long term, however, governments might be 
cajoled into enacting more comprehensive provisions that will make the law 
less fragmented. 

The second task — setting out the hierarchy — is somewhat simpler. 
The following section attempts to set out general rules on which laws 
prevail if there is a conflict between two or more. 

Several sources of law govern privacy and confidentiality (Part 3 
explains these in greater detail): 


° international law, such as the International Covenant on Civil 
and Political Rights; 


e the Canadian Charter of Rights and Freedoms® (the Charter), 
which sets out constitutional rights and freedoms; 


e federal and provincial data protection legislation (for example, the 
federal Privacy Act) that sets out general rules on the collection, 
use, and disclosure of personal information by governments; 


° federal and provincial legislation governing specific situations 
(such as the Income Tax Act, which governs the use and 
disclosure of one type of personal information — that relating to 
income tax); 


° the common law — law that is not set out in legislation but has 
evolved through successive court decisions; 


° professional codes of conduct, some of which may be incorpo- 
rated into legislation; and 


e professional ethics and guidelines. 
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Assume the following: that the Charter, general data protection 
legislation, legislation dealing specifically with an issue, the common law, 
professional codes of conduct, ethics and professional guidelines each 
stated rules governing a given situation, but the rules conflicted. Which 
would govern? (International law also sets out privacy rights. Generally, 
however, international law is given force in Canada by including its 
principles in federal or provincial legislation. Accordingly, it is not 
considered as a separate category in this discussion of hierarchy.) 

At the risk of overlooking exceptions, the hierarchy is generally as 
follows: 

e rules in the Charter take precedence over all other rules in 

federal or provincial legislation; 


e rules in legislation governing specific situations take precedence 
over rules in general legislation,” unless there is a provision 
stating that the general act takes precedence;"° 


e rules in any form of legislation take precedence over common law 
rules; 


* common law rules may take precedence over rules in professional 
codes of conduct;'’ and 


e rules in professional codes of conduct take precedence over 
general ethical rules and guidelines. 


Sometimes federal legislation and provincial legislation conflict. 
Deciding which prevails is a question of constitutional law that may need 
to be resolved in court. A court can determine which level of government 
has the constitutional authority to pass laws governing a particular issue. 
Legislation passed without constitutional authority (legislation that is 
“unconstitutional”) may be declared null and void. The victor — the 
legislation that is found to be constitutional — then governs the situation. 

Note that the Charter does not apply to the private sector directly. 
Thus, a person cannot claim that a Charter privacy right is violated when 
a neighbour collects information about him or her’? unless legislation 
authorized the collection. The Charter does apply to legislation governing 
the private sector. If the legislation violates a Charter right, it may be 
declared “of no force or effect.” The law would then revert to its state before 
the legislation was enacted. 

Remember that the relationship between conflicting laws may be more 
complex than this. This hierarchy (summarized in Exhibit 1) is a general 
guide only. 
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Exhibit 1. Hierarchy of Laws Relating to Privacy and 
Confidentiality 


Constitutional law (the Charter) 

Legislation stating that it takes precedence over other legislation 
Federal and provincial legislation governing specific situations 
General legislation 

Common law 

Professional codes of conduct 


Professional ethics and guidelines 


Part 3. Establishing and Protecting Privacy Rights 


International Obligations 


Several international agreements incorporate rights relating to privacy. 

On 10 December 1948, the United Nations General Assembly adopted 
a Universal Declaration of Human Rights.'* The preamble proclaimed the 
document as a “common standard of achievement for all peoples and all 
nations.” In addition, Article 3 states: “Everyone has the right to life, 
liberty and security of person.” 

Article 12 also explicitly states a privacy right: 

No one shall be subjected to arbitrary interference with his privacy, 

family, home or correspondence, nor to attacks upon his honour and 

reputation. Everyone has the right to the protection of the law against 

such interference or attacks. 


The General Assembly adopted the International Covenant on Civil and 
Political Rights on 16 December 1966. Canada has acceded to the 
covenant. Article 17 contains privacy principles similar to those found in 
the Universal Declaration of Human Rights: 

17(1) No one shall be subjected to arbitrary or unlawful interference with 

his privacy, family, home or correspondence, nor to unlawful attacks on 

his honour and reputation. 


17(2) Everyone has the right to the protection of the law against such 
interference or attacks. 
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Article 9, although apparently directed at the criminal justice milieu, 
could be interpreted to contain an implicit privacy right: 

9(1) Everyone has the right to liberty and security of person. No one 

shall be subjected to arbitrary arrest or detention. No one shall be 

deprived of his liberty except on such grounds and in accordance with 

such procedure as are established by law. 


The rights set out in Article 9 are not to be subject to any restrictions 
except those provided by law; Article 12(3) sets out those necessary to 
protect national security, public order (ordre public), public health or 
morals, or the rights and freedoms of others; and those consistent with the 
other rights recognized in the covenant." 

Canada has also sought to enhance privacy protection through inter- 
national vehicles other than international law. In 1984, Canada joined 22 
other industrialized nations by adhering to the Organization for Economic 
Co-operation and Development (OECD)’°® Guidelines for the Protection of 
Privacy and Transborder Flows of Personal Data.’® The guidelines are 
intended to harmonize data (privacy) protection laws and practices among 
OECD member countries by establishing minimum standards for handling 
personal data (information).'’ Personal data means any information 
relating to an identified or identifiable individual.’ Unlike the other 
international instruments mentioned above, which protect privacy rights in 
general, the guidelines protect only one aspect of privacy — the privacy of 
personal data. 

The guidelines apply to both the public and private sectors. However, 
since they constitute a voluntary code of conduct, they are not legally 
binding on governments or the private sectors of OECD member countries. 
Among the principles stated in the guidelines are a number intended to 
promote conformity in how countries and their private sectors handle 
personal data. These are the following: 


Collection Limitation Principle (Para. 7) 


There should be limits to the collection of personal data and any such 
data should be obtained by lawful and fair means and, where 
appropriate, with the knowledge or consent of the data subject. 


Data Quality Principle (Para. 8) 


Personal data should be relevant to the purposes for which they are to 
be used, and, to the extent necessary for those purposes, should be 
accurate, complete and kept up-to-date. 


Purpose Specification Principle (Para. 9) 


The purposes for which personal data are collected should be specified 
not later than at the time of data collection and the subsequent use 
limited to the fulfilment of those purposes or such others as are not 
incompatible with those purposes and as are specified on each occasion 
of change of purpose. 
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Use Limitation Principle (Para. 10) 


Personal data should not be disclosed, made available or otherwise used 
for purposes other than those specified in accordance with Paragraph 9 
except: 


a) _ with the consent of the data subject [the person]; or 
b) by the authority of law. 


Security Safeguards Principle (Para. 11) 


Personal data should be protected by reasonable security safeguards 
against such risks as loss or unauthorised access, destruction, use, 
modification or disclosure of data. 


Openness Principle (Para. 12) 


There should be a general policy of openness about developments, 
practices and policies with respect to personal data. Means should be 
readily available of establishing the existence and nature of personal 
data, and the main purposes of their use, as well as the identity and 
usual residence of the data controller. 


Individual Participation Principle (Para. 13) 
An individual should have the right: 


(a) to obtain from a data controller, or otherwise, confirmation of 
whether or not the data controller has data relating to him; 


(b) to have communicated to him, data relating to him 
(i) within a reasonable time; 
(ii) ata charge, if any, that is not excessive; 
(iii) in a reasonable manner; and 
(iv) in a form that is readily intelligible to him; 


-(c) to be given reasons if a request made under subparagraphs (a) and 
(b) is denied, and to be able to challenge such denial; and 


(d) to challenge data relating to him and, if the challenge is successful, 
to have the data erased, rectified, completed or amended. 


The guidelines also seek to promote freer flows of personal data among 
OECD members (transborder flows). Among the major principles are the 
following: 


17. A Member country should refrain from restricting transborder flows 
of personal data between itself and another Member country except 
where the latter does not yet substantially observe these Guidelines or 
where the re-export of such data would circumvent its domestic privacy 
legislation. A Member country may also impose restrictions in respect 
of certain categories of personal data for which its domestic privacy 
legislation includes specific regulations in view of the nature of those 
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data and for which the other Member country provides no equivalent 
protection. 

18. Member countries should avoid developing laws, policies and 
practices in the name of the protection of privacy and individual 
liberties, which would create obstacles to transborder flows of personal 
data that would exceed requirements for such protection. 


Canadian Constitutional Obligations 


The constitutional authority for the protection of several important 
values — including fundamental freedoms and legal rights — is the 
Canadian Charter of Rights and Freedoms. The Charter applies to all 
federal and provincial governments. Quebec, however, has opted out of 
certain provisions of the Charter, including those that affect privacy.'® 

The Charter contains no explicit statement of the right to privacy, 
although several organizations and representatives of political parties had 
recommended the inclusion of the right during the 1981 debates of the 
Joint Committee on the Constitution. Over the past decade, however, the 
courts have interpreted the Charter as providing limited implicit 
constitutional rights of privacy. 

Three sections of the Charter — Sections 7, 8, and 1 — are particularly 
germane. Section 7 reads: 

Everyone has the right to life, liberty and security of the person and the 


right not to be deprived thereof except in accordance with the principles 
of fundamental justice. 


Section 8 reads: 


Everyone has the right to be secure against unreasonable search or 
seizure. 


Section 1, the limiting clause, states: 
The Canadian Charter of Rights and Freedoms guarantees the rights and 


freedoms set out in it subject only to such reasonable limits prescribed 
by law as can be demonstrably justified in a free and democratic society. 


Thus, the privacy rights implicit in Sections 7 and 8 are not unlimited 
(absolute). Section 1 permits reasonable limits to be placed on the exercise 
of these rights if the limits are prescribed by law and if they can be 
demonstrably justified in a free and democratic society. 

Section 8 has been interpreted in the following ways, confirming that 
it contains an implicit constitutional right to privacy: 


° to invalidate the seizure of a blood sample from an accused 
without consent;?° 


° to question the validity of border searches;”! 


¢  tochallenge video surveillance of illegal gambling in a hotel room 
as a violation of a reasonable expectation of privacy;?” and 
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e to legitimate searches of vehicles without a warrant in specific 
circumstances” or searches of a person on arrest.”* 


In one 1988 case, R. v. Dyment,”° the Supreme Court of Canada iden- 
tified three areas where Section 8 could be used to assert privacy claims 
against government: claims involving territorial or spatial aspects, claims 
related to the person, and claims arising in the information context. 

In R. v. Morgentaler, Smoling and Scott,”® two justices of the Supreme 
Court of Canada argued that state interference with bodily integrity and 
serious state-imposed psychological stress, at least in the criminal law 
context, constitutes a breach of security of the person, contrary to Section 7 
of the Charter. 

The privacy rights that courts have implied in the Charter have 
emerged primarily in criminal matters. The extent to which Sections 7 and 
8 may protect the privacy of information in non-criminal matters is not 
clear. This is one reason for the call by the Privacy Commissioner of 
Canada in 1991 for an explicit and broad right of privacy to be included in 
the Charter.”’ 

A person whose rights under the Charter have been “infringed 
or denied” can apply to an appropriate court for help. Under Subsec- 
tion 24(1), the court can order a remedy that it considers “appropriate and 
just in the circumstances.” This provision opens up a broad range of 
options for a court facing governmental action that violates the Charter. 
Among them is the right to declare a law that offends the Charter to be “of 
no force or effect.”*® Thus, even if federal or provincial legislation permits 
collecting, using, or disclosing personal information in certain situations, 
the Charter may block the legislation if the legislation violates a Charter 
right. 

Under Section 32, the Charter applies to the Parliament and Govern- 
ment of Canada for all matters within Parliament’s authority. Under this 
section, it also applies to the legislature and government of each province 
for all matters under provincial authority. The Charter does not apply 
directly to the private sector; however, legislation affecting the private sector 
that is passed by Parliament or a legislature is subject to the Charter. 

There is no provincial constitutional document anywhere in Canada 
that protects privacy.*” Quebec, however, has elevated the status of the 
privacy rights stated in its Charter of Human Rights and Freedoms to 
prevail over other provincial legislation. Thus, the Quebec Charter almost 
assumes the guise of a provincial constitutional privacy right.*° Article 5 
states that every person “has a right to respect for his private life.” 
Originally enacted in 1975, the Charter was amended in 1982 so that its 
privacy provision, among others, prevails over other provincial legislation 
unless the other legislation expressly states that it applies despite the 
Charter.* Given that Quebec has opted out of the protections of the 
Canadian Charter, the Quebec Charter assumes considerable importance 
as a means for protecting privacy. 
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Federal and Provincial Data Protection Legislation 


Most, if not all, European nations have enacted data protection 
legislation (often called “privacy protection” legislation in Canada). Such 
laws generally regulate the collection, use, and disclosure of personal 
information by governments and the private sector. They also establish a 
person’s right of access to personal information held by these groups. 

In 1983, the federal Privacy Act*” came into force. It was preceded by 
provincial privacy legislation in Quebec (1982). The first Ontario privacy 
legislation came into force in 1988. On 1 April 1992, Saskatchewan's data 
protection legislation came into force. British Columbia has also enacted 
data protection legislation, which received Royal assent on 30 June 1992 
and is expected to come into force in the autumn of 1993.°° Several other 
provinces have incorporated some data protection principles into their 
access to information legislation. 

Like their European and U.S. counterparts, these Canadian statutes 
regulate the collection, use, and disclosure of personal information and 
grant rights of access to the information. Unlike the European laws, 
Canadian data protection laws — federal or provincial — do not apply to the 
private sector.** 

These acts are directly relevant to personal information collected by 
governments about new reproductive technologies. The acts set the 
minimum privacy conditions for government institutions that may want to 
collect, use, or disclose personal information relating to these technologies. 
They set minimum standards for the disclosure of such information for 
research purposes. They limit the ability of one person (for example, a child 
born through a donation of sperm) to see information held by government 
about another (for example, the sperm donor). 

Only information that can be linked to an identifiable person (personal 
information) is covered by these statutes. Collection, use, or disclosure of 
information that cannot be linked to an identifiable person is not covered. 
Even if the initial collection of personal information is covered by data 
protection legislation, a government institution may later remove all 
personal identifiers linking the information with a person. The provisions 
of data protection statutes will no longer apply to this anonymous 
information. 

For example, an institution may collect information about the state of 
health of a named person for government files. Because the information 
can be linked to an identifiable person, the collection must comply with the 
data protection legislation. As explained in detail below, this means in 
general that the information must be collected directly from the person, and 
the person must be told the purpose of the collection. If researchers then 
ask the institution to disclose this information to them, the disclosure must 
follow the rules set out in data protection legislation. However, if before 
disclosing the information the institution removes all personal identifiers 
that can link the information with a specific person, the information is no 
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longer covered by the legislation. It is no longer personal, and the insti- 
tution need no longer comply with the disclosure provisions of the data 
protection legislation. 

In short, while the information remains personal, government institu- 
tions must comply with the data protection legislation. After the institution 
removes personal identifiers from the information, the institution is no 
longer bound by the data protection legislation. 

The following sections describe relevant sections of the federal Privacy 
Act and its provincial counterparts. The federal act is explained first and 
in greatest detail. The provincial acts are broadly similar in philosophy. 
They are explained only briefly in the text. A more detailed explanation of 
them is found in Appendix 1. 


The Federal Privacy Act 
The federal Privacy Act makes the following requirements of some 150 
federal government institutions: 


° collect only the personal information needed to operate programs; 


° collect the information directly from the person concerned, if 
possible; 


° tell the person how it will be used; 


° use personal information only for the purpose for which it was 
collected or for a “consistent” purpose; 


e disclose the information only as the act permits; 


e take all reasonable steps to ensure the accuracy and 
completeness of the information; 


° allow the person access to his or her personal information; and 


° allow the person to make objections to the correctness of per- 
sonal information kept by government, have the objections stated 
on file, request changes to the file, and notify users of the 
information of the objections. 


Provisions on collection, use, disclosure, and access apply only to 
personal information as the act defines it. Personal information means 
information about an identifiable individual that is recorded in any form.*® 
It includes information relating to race, ethnic origin, colour, and medical 
history. The definition is clearly broad enough to cover the personal 
information generated through the use of new reproductive technologies. 


Collection of Personal Information 
Section 4 of the act embodies the philosophy that government 
institutions should collect only the information they truly need: “No 
personal information shall be collected by a government institution unless 
it relates directly to an operating program or activity of the institution.” 
The key issue in every case of collection is whether the information 
collected relates directly to an “operating program or activity.” The Office 
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of the Privacy Commissioner of Canada has interpreted this as requiring 
legislative authority for the mandatory collection (through testing) of 
information about human immunodeficiency virus (HIV) antibody status, 
drug use, or many genetic traits.°° Such legislation would satisfy Section 
4 by making it clear that the collection was directly related to the operating 
program or activity of the institution.°” 

In other situations, the Office of the Privacy Commissioner is less 
adamant that there be explicit statutory authority to collect personal 
information. Whether specific statutory authority beyond general authoriz- 
ing legislation is needed to collect personal information will depend largely 
on its potential sensitivity. One’s date of birth is personal information. 
However, it is generally not as sensitive as information about a medical 
disorder that will lead to premature death. 

The greatest practical impact of Section 4 lies in regulating the 
mandatory collection (collection without the consent of the person) of 
personal information. However, Section 4 also regulates the collection of 
volunteered information. Volunteered information must pass the same 
relevance test under Section 4 as personal information collected without 
consent, such as through a mandatory testing program. 


Direct Collection 

In general, Section 5 of the Privacy Act requires personal information 
to be collected directly from the individual to whom it relates.** Collection 
other than direct collection is allowed in three situations: 


1. if direct collection is not possible; 


2.. ifthe individual authorizes collection other than direct collection; 
or 


3. if the institution is entitled to receive the personal information 
under certain disclosure provisions of the act (Subsection 5(1), 
for example, would allow a government institution to collect 
personal information indirectly if an act of Parliament or regula- 
tion permitted another government institution to disclose the 
information to the first institution).°° 


Subsection 5(2) requires in general that government institutions tell 
a person why personal information is being collected. However, the person 
need not be told the purpose of the collection in two other circumstances 
mentioned in Subsection 5(3): where informing might result in the collec- 
tion of inaccurate information, or where it might defeat the purpose or 
prejudice the use for which the information is collected. 


Retention and Disposal of Personal Information 

Subsection 6(1) of the act imposes retention requirements for personal 
information that has been used for an administrative purpose (the act 
defines this*° as information that has been used in a decision-making 
process that directly affects the individual). The information must be 
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retained for a period set out in the act’s regulations. Subsection 4(1) of the 
Privacy Regulations*’ generally requires retention for at least two years. 


Accurate, Up-to-Date, and Complete Personal Information 

Subsection 6(2) of the act requires government institutions to take all 
reasonable steps to ensure that personal information used by government 
institutions is as accurate, up-to-date, and complete as possible. 


Uses of Personal Information 

Section 7 of the act restricts the uses of personal information by 
government institutions. Personal information can be used for any purpose 
if the person to whom it relates consents. If the person does not consent, 
the information can be used in three ways only: 


1. for the purpose for which the information was obtained or 
compiled by the institution; 


2. fora use consistent with that purpose; or 


for a purpose for which the information may be disclosed to the 
institution under Subsection 8(2). Subsection 8(2) identifies 
several situations where personal information can be disclosed by 
one institution to another. 


The second use — consistent use — requires explanation. Consistent 
use is easiest to define in the negative. For example, if blood were taken for 
a medical diagnosis, it would not be a consistent use of the blood or infor- 
mation derived from it to use it in a criminal prosecution. Nor would it 
seem a consistent use to use the information to assess genetic traits that 
might affect the person’s employability. 

At the other end of the scale, determining if a use is consistent 
becomes more difficult. If blood samples assembled to determine the 
prevalence of a trait in a group of people were then used to determine the 
prevalence of another trait, would that be a consistent use? 


Disclosure of Personal Information 

Subsection 8(1) states the general rule about disclosure of personal 
information: a government institution must not disclose personal infor- 
mation unless the person to whom it relates consents. Subsection 8(1) 
therefore imposes an obligation of confidentiality. Subsection 8(2), 
however, lists several exceptions to this obligation, among them the 
following:*” 


° disclosure for the purpose for which the information was 
obtained or compiled (for example, if the intention in collecting 
the information is to disclose it to the police, the disclosure to the 
police without the person’s consent is proper); 


° disclosure where a federal law or regulation permits disclosure; 
e — disclosure to comply with a warrant or subpoena or court order; 
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e disclosure to an investigative body; 


e disclosure to foreign states or organizations of states under an 
agreement or arrangement; 


° disclosure in the public interest; and 
e disclosure for research. 


Under Paragraph 8(2)(m), the head of a government institution may 
disclose personal information when he or she decides it is in the public 
interest to do so, or when it would clearly benefit the individual to whom it 
relates. 

Subsection 8(2) states that the disclosures permitted by the Privacy 
Act are “subject to any other Act of Parliament” — that is, other federal laws 
may enlarge or restrict the disclosure provisions of the Privacy Act. For 
example, a federal law could require or permit the disclosure of personal 
information in circumstances that the Privacy Act alone would not permit. 
The law would take priority over the Privacy Act if there were a conflict 
between the two. In fact, there are many provisions in other federal 
legislation that regulate the disclosure of personal information.** These 
provisions take precedence if they conflict with the Privacy Act.** 


Access to One’s Own Personal Information 
The Privacy Act gives individuals the right to see personal information 
about themselves contained in most government files, specifically: 


(a) any personal information about the individual contained in a 
personal information bank; and 


(b) any other personal information about the individual under the 
control of a government institution with respect to which the 
individual is able to provide sufficiently specific information on the 
location of the information as to render it reasonably retrievable by 
the government institution.” 


In limited circumstances, the head of a government institution may 
refuse to disclose personal information to the person to whom it relates. 
Under Section 28, for example, the head may refuse to disclose personal 
information that relates to the physical or mental health of an individual 
if examining the information would be contrary to the individual’s best 
interests. 

The act gives the person concerned the right to request correction or 
annotation of information held in personal information banks.** The person 
may also require that institutions that have used the information be 
notified of the correction or annotation.*’ 


Powers of Investigation 

The act gives the Privacy Commissioner the power to investigate 
complaints about breaches of the act. However, the commissioner has no 
powers to enforce the act or to penalize those who violate it — the 
commissioner’s principal recourse is persuasion and publicity. Nor does 
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the act create any penalties that could be imposed by a court for violating 
the collection, use, disclosure, or access provisions.*° 


Provincial Data Protection Legislation 

At present, three provinces — Ontario, Quebec, and Saskatchewan — 
have comprehensive data protection legislation in force.*° The provincial 
acts each regulate the collection, use, and disclosure of personal infor- 
mation and access rights to that information. Appendix 1 sets out the 
details of each statute. 

The thrust of the federal and provincial data protection laws are 
similar. However, there are some important differences: 


e The federal Privacy Act regulates the activities of federal govern- 
ment institutions only. The provincial equivalents regulate 
provincial government institutions. 


e The federal Privacy Act contains no powers of enforcement. The 
Privacy Commissioner of Canada may investigate complaints 
about violations of the Privacy Act by government institutions. 
His or her only real remedy if he or she finds a breach of the act 
is to recommend changes to government and to bring to public 
scrutiny institutions that do not accept the recommendations. 
Similarly, the Saskatchewan act allows the information and 
privacy commissioner to recommend that government institutions 
cease or modify practices that violate the act, but gives no powers 
of enforcement to the commissioner. The Quebec and Ontario 
acts, however, do contain enforcement provisions. Their respec- 
tive privacy authorities have the power to make orders. 


e There are no offences under the federal Privacy Act for failing to 
comply with the collection, use, disclosure, and access provisions 
of the act. All three provinces have made it an offence to violate 
their acts. 


° Nothing in the federal or Saskatchewan acts says that they pre- 
vail over other legislation. Other legislation dealing with a 
specific aspect of privacy (for example, the Income Tax Act 
provisions governing confidentiality) prevails over the federal 
Privacy Act if there is a conflict. Similarly, specific Saskatchewan 
legislation could override the general provisions of the Saskat- 
chewan data protection legislation. The Quebec and Ontario acts 
both state that their provisions prevail in case of conflict with 
other legislation unless the other legislation specifically states 
otherwise.”° 


Disclosure of Personal Information for Research Under Federal and 
Provincial Data Protection Legislation 

All federal and provincial data protection statutes permit the dis- 
closure of personal information for research without the consent of the 


188 Overview of Legal Issues in NRTs 


person concerned. The rules on disclosure for research are particularly 
relevant to the work of the Commission. 


The Federal Privacy Act 
The act allows the disclosure of personal information, without a 


person’s consent, to any person or body for research or statistical purposes 
if the head of the government institution 
... is satisfied that the purpose for which the information is disclosed 


cannot reasonably be accomplished unless the information is provided 
in a form that would identify the individual to whom it relates, and 


. obtains from the person or body a written undertaking that no 
subsequent disclosure of the information will be made in a form that 
could reasonably be expected to identify the individual to whom it 
relates.”’ 


The Ontario Freedom of Information and Protection of Privacy Act, 1987, and 
the Municipal Freedom of Information and Protection of Privacy Act, 1989 
Personal information held by an institution may be released for a 
research purpose if: 
(i) the disclosure is consistent with the conditions or reasonable 
expectations of disclosure under which the personal information 
was provided, collected, or obtained; 


(ii) | the research purpose for which the disclosure is to be made cannot 
be reasonably accomplished unless the information is provided in 
individually identifiable form; and 


(iii) certain terms and conditions have been approved by the respon- 
sible minister (these terms and conditions relate to security and 
confidentiality, the early removal or destruction of the individual 
identifier or identifiers associated with the record, and the 
prohibition of any subsequent use or disclosure of the record in 
individually identifiable form).” 


The Saskatchewan Freedom of Information and Protection of Privacy Act 

The act allows disclosure for research purposes under circumstances 
broadly similar to those mentioned in the federal and Ontario legislation.® 
Before disclosure to researchers is permitted, the head of the government 
institution must be satisfied that the purpose for which the information is 
to be disclosed is not contrary to the public interest and cannot reasonably 
be accomplished unless the information is provided in a form that would 
identify the individual to whom it relates; and obtain from the researcher 
a written agreement not to make a subsequent disclosure of the informa- 
tion in a form that could reasonably be expected to identify the individual 
to whom it relates. 
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The Quebec Act Respecting Access to Documents Held by Public Bodies and 
the Protection of Personal Information 

The Commission d’accés a l'information may, without a person’s 
consent, authorize release of nominative (personal) information for study, 
research, or statistical purposes.** The commission must be satisfied that 
the intended research use is not frivolous and that the ends contemplated 
cannot be achieved without nominative information. It must also be satis- 
fied that the nominative information will be used in a manner that ensures 
its confidentiality.°° 


Common Law Tort of Invasion of Privacy 


Until legislatures enact statutes governing certain matters, the 
common law — the law that has evolved through successive judicial 
decisions — may govern an issue. In many states of the United States, a 
common law protection against invasion of privacy exists.°® In short, a 
person whose privacy has been violated may rely on this common law tort 
to seek redress, often financial, in court. 

A tort can be described in very general terms as a civil wrong, other 
than a breach of contract, which the law will redress by an award of 
damages.°’ Tort law exists primarily to require wrongdoers to compensate 
persons injured by the wrongdoers’ actions. 

In Canada, however, there appears to be no explicit common law right 
to privacy at present and therefore no tort of invasion of privacy like that 
in some U.S. states. In a recent text, one author states: 


Canadian courts have never specifically stated what has been said in 
England, that there is no common law right of privacy, nor any action for 
invasion of privacy per se. Although some judges have expressed the 
opinion that perhaps such a right, and such an action, may exist, they 
have not been obliged to found liability upon such a general, abstract, 
novel right.°° 


A common law action for breach of confidence may also arise. This is 
discussed below as it relates to physicians under the heading “Common 
Law Obligations of Physicians.” 


Statutory Tort of Invasion of Privacy 


Many torts evolved from the common law; that is, they evolved out of 
the changing interpretations by courts of general legal principles over the 
years — sometimes over a period of centuries. They were not created by a 
legislature. 

In some situations, however, governments have enacted laws to create 
statutory torts. Statutory torts, unlike common law torts, are created by 
statutes passed by legislatures. 

In Canada, four provinces — British Columbia, Saskatchewan, 
Manitoba, and Newfoundland — have enacted statutory torts of violation 


190 Overview of Legal Issues in NRTs 


of privacy. This has compensated for the lack of a common law tort of 
invasion of privacy. 

The British Columbia Privacy Act®® states: “It is a tort, actionable 
without proof of damage, for a person, wilfully and without a claim of right, 
to violate the privacy of another.” The Saskatchewan and Newfoundland” 
legislation contain an almost identical provision. 

The Manitoba legislation” contains stricter requirements than the laws 
of the other three provinces, but creates a statutory tort of largely similar 
scope. Section 2 of the Manitoba act reads: 

2(1) A person who substantially, unreasonably, and without claim of 

right, violates the privacy of another person, commits a tort against that 

other person. 


2(2) An action for violation of privacy may be brought without proof of 
damage. 


All four acts define in part what they mean by a violation of privacy. 
They mention activities such as auditory or visual surveillance, trespassing, 
listening to telephone conversations, using the likeness of a person for 
advertising, and using letters, diaries, or personal documents without 
permission. However, all four acts are drafted so as to cover other privacy 
violations not specifically mentioned in the acts. Almost any type of privacy 
violation — including a violation of the privacy of personal information — 
could therefore be covered. 

Anyone who thinks their privacy has been violated may ask a court for 
a remedy. Under all four acts, a court may grant a variety of remedies. 
These include damages (compensation), an injunction, and an order requir- 
ing that the person be given a share in any profits that may have been 
generated by the violation of privacy. 

The four acts differ in some respects, such as whether they apply to 
violations of privacy by the Crown.®* However, they all have the same 
general thrust. 

These statutory torts could be used to prevent or obtain compensation 
for a variety of activities related to the application of, or research into, new 
reproductive technologies. These include the collection, use, or disclosure 
of personal information without legal authority. Still, they appear to have 
been little used to date, perhaps in part because they are not well known. 
However, growing public sensitivity to invasions of privacy may increase 
awareness of and reliance on these laws. 

The four provincial statutory torts must not be confused with federal 
and provincial data protection statutes. Unfortunately, many of these acts, 
though having different functions, have similar names. The four provincial 
statutory torts are each set out in a “privacy” act. The federal data 
protection legislation is also set out in a “privacy” act. The federal act 
regulates when and how government institutions can collect, use, and dis- 
close personal information about individuals and gives individuals rights 
of access to their own personal information. The statutory torts create civil 
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remedies for a broad range of privacy violations, not just violations of 
privacy of information. The federal and provincial data protection acts do 
not apply to privacy violations by private citizens; the statutory torts do. 

In Quebec, there is no statutory tort of violation of privacy. However, 
Article 1053 of the Quebec Civil Code may provide a similar protection. It 
states: “Every person capable of discerning right from wrong is responsible 
for the damage by his fault to another, whether by positive act, impru- 
dence, neglect or want of care.” 

In addition, Quebec amended its Civil Code in 1987 to include prin- 
ciples relating to respect for privacy. These amendments will enter into 
effect in the near future. The privacy protection in the amended code 
reads: “Every person has a right to the respect of his reputation and 
privacy. No one may invade the privacy of another person except with the 
consent of the person or his heirs or unless it is permitted by law.”®* 

Invasion of privacy includes the interception of private communi- 
cations, unauthorized publicity, and “observing a person in his private life 
by any means.”°° Thus, the scope of the Civil Code appears similar to that 
of statutory torts in other provinces. 


Other Sources of Obligations 


The obligation to keep personal information in confidence can arise in 
several additional ways — through specific legislation (often provincial 
legislation relating to health care or social services), the common law, 
professional ethics, and guidelines on the conduct of certain bodies. Other 
laws may create exceptions to the duty of confidentiality. 

This section surveys various additional sources of the obligation of 
confidentiality relating to personal information. Details of relevant 
legislation are contained in the appendices to this report. 


Common Law Obligations of Physicians 

In brief, Canadian courts have recognized a qualified common law duty 
on physicians not to reveal confidences obtained through the physician- 
patient relationship. In St. Louis v. Feleki®® the court affirmed the existence 
of the common law requirement of confidentiality as follows: 


The requirement of confidentiality arising from a doctor-patient 
relationship has been confirmed in common law. The Supreme Court of 
Canada recognized the “obligation of secrecy which rests upon the 
medical practitioner in relation to professional secrets acquired by him 
in the course of his practice.” These confidences are viewed as the 
“secret of the patient” and “normally, [are] under his control.” 


In Hay v. University of Alberta Hospital, Madam Justice Picard 
described the duty of confidentiality as follows: 


The physician-patient relationship is clothed with confidentiality, a right 
which may be waived by the patient. Confidentiality is an important 
attribute of the physician-patient relationship, essential in promoting 
open communication between physician and patient. The patient may 
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expressly waive this right or, by his actions, be found to have impliedly 
waived it. Alternatively, an overriding public interest or a statutory 
direction may justify a physician disclosing information about the 
patient. In the absence of such circumstances, the right remains and a 
physician who divulges confidential information could face an action for 
breach of confidentiality, a possibility which obviously causes physicians 
some concern.* 


In Solicitor-General of Canada v. Royal Commission of Inquiry into 
Confidentiality of Health Records in Ontario,°° physicians and hospital 
employees had disclosed confidential patient information to the RCMP. In 
a dissenting Supreme Court of Canada opinion, Chief Justice Laskin 
quoted an Ontario Court of Appeal decision with approval. In that decision, 
Mr. Justice Dubin described the duty of confidentiality: 

Members of the medical profession have a duty of confidentiality with 

respect to their patients. They are under restraint not to volunteer 

information respecting the condition of their patients or any professional 
services performed by them without their patients’ consent. In the 
absence of such consent, members of the medical profession breach 
their duty if they disclose such information unless required to do so by 
due process of law. 


The common law duty of a physician to preserve confidentiality is thus 
clearly accepted by Canadian courts. However, the case law indicates that 
the duty is qualified. This is primarily because specific laws have been 
enacted to require or permit physicians to breach confidentiality in some 
situations. Examples of these laws are explained immediately below. 


Statutory Obligations and Permissible Disclosures 

Data protection legislation both imposes a statutory obligation of 
confidentiality and identifies when confidential information may or must be 
disclosed. Similar provisions can be found in numerous other acts, provin- 
cial and federal. This section describes further statutory obligations, 
generally those arising in the medical, research, or social services context. 


Physicians 

Provincial legislation governs the professional conduct of physicians 
and some other health care professionals. Often, however, the legislation 
does not explicitly set out a duty of confidentiality as part of its standards 
for professionals. This gap is sometimes closed by relying on the confiden- 
tiality provisions of codes of professional conduct when deciding whether 
a person is guilty of professional misconduct under the legislation. 

One author makes the following observation: 


In the majority of provinces, the legislation [governing the medical 
profession] makes no reference to [the Canadian Medical Association's] 
Code of Ethics, and its references to standards of ethical behaviour are 
set out in the most general manner. 
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In the majority of the provinces, the interpretation of “unprofessional or 
unbecoming conduct” has not been codified by statute or regulation. For 
the most part, the Canadian Medical Association’s Code of Ethics 
remains the foundation for the assessment of cases of unethical 
practice.”° 


It therefore appears that the Canadian Medical Association’s Code of 
Ethics will be used in many provinces to decide whether there has been 
“professional misconduct” through a breach of confidence. Rule 6 of the 
code sets out the duty to respect patient confidentiality: 

An ethical physician ... will keep in confidence information derived from 

his patient, or from a colleague, regarding a patient and divulge it only 

with the permission of the patient except when the law requires him to 

do so.” 


In all the provinces, provincial statutes govern the professional 
conduct of physicians. For example, the Saskatchewan Medical Profession 
Act, 1981” permits the Council of the College of Physicians and Surgeons 
to make by-laws defining professional misconduct. Under Section 46, a 
physician may be disciplined for “unbecoming, improper, unprofessional or 
discreditable conduct.” This includes wilfully betraying a professional 
secret. 

Examples of other provincial legislation regulating the professional 
conduct of physicians are contained in Appendix 2. 


Others 

Many acts impose obligations of confidentiality on persons dealing 
with personal information, whether or not they are physicians. For 
example, the Prince Edward Island Adult Protection Act” obliges anyone 
employed in administering the act to “preserve secrecy with respect to all 
matters of a confidential nature” received in the course of the person’s 
duties. It is an offence to contravene the act or regulations, with a 
maximum fine of $1 O00, imprisonment for not more than six months, or 
both. 

Often the same piece of legislation that imposes the duty to keep 
information in confidence sets out exceptions requiring or permitting 
disclosure. Regulations under the Saskatchewan Hospital Standards Act”* 
are one example. They state that the health record of a patient “shall be 
the property of the hospital and shall remain confidential” except where the 
regulation obliges disclosure (for example, for court proceedings or to a 
coroner)”° or where the regulation permits disclosure.” 

Further examples of such legislation are found in Appendix 2. 


Ethical Obligations 

Ethical principles have a place in a discussion of privacy and 
confidentiality.’ The ethical principle of autonomy, for example, “implies 
both physical and psychological control” over oneself.” A recent study 
paper prepared for the Law Reform Commission of Canada suggests, 
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“Another area in medicine where autonomy has an important role is that 
of the maintenance of confidentiality, the guarding of shared secrets.””° 
Similarly, the ethical principles of beneficence and non-maleficence 
have implications for privacy and confidentiality. One can argue, for 
example, that beneficence — serving the well-being of others by promoting 
their good — can be achieved in part through respecting confidences.” 


Professional Oaths and Research Guidelines 

Every physician takes the Hippocratic Oath. It reads, in part, as 
follows: 

Whatever in connection with my professional practice, or not in connec- 


tion with it, I see or hear, in the life of men, which ought not be spoken 
of abroad, I will not divulge, as reckoning that all such should be kept 


secret. 


Rule 6 of the Code of Ethics of the Canadian Medical Association, set 
out above, states a modern version of this duty. 

In 1981, the 34th Assembly of the World Medical Association held 
that: 


The patient has the right to be cared for by a physician who is free to 
make clinical and ethical judgments without any outside interference. 


The patient has the right to expect that his physician will respect the 
confidential nature of his medical and personal details. 


In 1985, the Canadian Medical Association published a policy 
statement®’ about the confidentiality of medical records: 


Confidentiality, Ownership and Transfer of Medical Records 


The Canadian Medical Association (CMA) regards medical records as 
confidential documents, owned by the physician /institution/clinic that 
compiled them or had them compiled ... The CMA is opposed to legisla- 
tion at any level which threatens the confidentiality of medical records. 


In 1985 the Canadian College of Health Record Administrators 
(CCHRA) and the Canadian Health Record Association adopted the Code of 
Practice for Safeguarding Health Information. The code is not legally 
binding but could become an accepted standard of practice. In part, the 
code states: 


The underlying principle is that all health information related to an 
individual must be treated as confidential. This information may be 
written, verbal or in other form ... 


1. All individuals, institutions and organizations maintaining, handling or 
processing health information shall: 


° have written policies regulating access to, release of, transmittal 
and destruction of health information; 


° educate all their employees with regard to maintaining confidential- 
ity of information, and have them sign a pledge of confidentiality. 
This procedure shall apply also to researchers, volunteers, 
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contracted individuals and employees of firms and corporations 
performing contract work ... 
7. In research, individual confidentiality shall be maintained in the 
handling of information and any reporting or publication of findings. 


In 1985, the Board of Directors of the British Columbia Health Asso- 
ciation adopted guidelines for the confidentiality of health information. The 
guidelines recommended that health care facilities have written policies and 
procedures on managing confidential health information. They recom- 
mended that legislation impose a duty on all persons working in a health 
care facility to respect the confidentiality of health information. The 
guidelines also recommended measures to control the access to and disclo- 
sure of confidential health care information. They called for regulations 
under the British Columbia Hospital Act to address access to and discharge 
of confidential health information. The guidelines would also allow the 
disclosure of identifiable health information to qualified researchers without 
consent if certain conditions were met. A human experimentation 
committee would first need to be satisfied that 


1. the information is indispensable for purposes of the research; 


2. the importance of the research justifies an invasion of privacy; 
and 


3. the principal investigator undertakes to provide adequate security 
for the information, to destroy the information at the earliest 
opportunity following completion of the project, and to not further 
disclose the information except as required for the project or by 
law. 


In 1987, the Medical Research Council of Canada (MRC) published its 
Guidelines on Research Involving Human Subjects.** The primary aim of the 
guidelines was to define the MRC’s expectation of the research community 
in any research funded by the MRC.” Chapter VI deals with confiden- 
tiality. It reads as follows: 


As in therapy, the general rule in research is that confidentiality cannot 
be breached without the subject’s consent. The rule is a strict one, and 
should be observed from the beginning of the research initiative. The 
ordinary ethical requirement of confidentiality is reinforced by two 
principles of research: a) patients should not be approached by strangers 
who know their medical circumstances, and b) the management of 
patients should not be influenced by their decision not to participate. 


Where subjects give consent to research, access to personally identifying 
information and its use in research must be guarded. Identifiable data 
should be coded at the earliest possible time and involve a minimum 
number of research staff. No one outside the research team should be 
permitted to handle identifying data. Only those who need to link the 
data to a particular subject should be able to do so. Junior staff in the 
research program should be impressed with the need to guard data 
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against disclosure through discussion in the company of persons outside 
the program. Identifiable data should be held secure from theft, copying, 
interception and casual release. 


Publication of research findings cannot allow for subject identification 
without prior consent. If identifying information is to be maintained for 
the purpose of contacting subjects for later projects, or for long-term 
follow-up of effects of treatment, this intention must also be disclosed to 
the subject. 


A particular problem of confidentiality arises in investigations of the 
genetic or familial aspects of disease. Investigators may want to 
approach a subject’s relatives to gather additional data or to warn of 
potential implications. Access to relatives must in principle be controlled 
by subjects themselves; subjects may be anxious to protect the confiden- 
tiality of their medical conditions particularly from their families. No 
approach for research purposes can therefore be made without a sub- 
ject’s consent. Consent may be more easily given when confidentiality 
of the subject can be maintained, but that may not be possible in genetic 
studies. Even when subjects consent, approaches to family members 
should be through them rather than directly through investigators, 
because individuals must not be approached by strangers bearing 
intimate information about them. Alternatively, physicians of family 
members may be asked to act as intermediaries. 


An investigator’s wish or sense of duty to warn family members against 
genetically-based risks of severe harm, for example, from certain 
activities or foods, may be controlled by general rather than research 
ethics, but the issue should be considered by the REB [Research Ethics 
Board]. A legal duty to warn of the circumstances may override 
obligations of confidentiality. 


When potential subjects are offered undertakings of confidentiality, care 
must be taken not to promise more than can be achieved. Apart from 
legal duties to warn mentioned above, research records are liable to 
subpoena. Courts and judicial tribunals always have final power to 
require disclosure either in a restricted or public way. 


Accordingly, potential subjects may be only offered protection of 
confidentiality within the limits of the law. Destruction of data not 
subject to a restraining order of a court may protect confidentiality, but 
at the cost of not being able to contact subjects upon later evidence of 
risk to them, or of follow-up studies, of re-calculation of data, or of 
investigators’ means to explain and defend their methods and their 
findings.® 


Note that these are guidelines only. Legal obligations take precedence. 
Even so, the guidelines could perhaps be used as evidence of accepted 
research practice in a legal dispute. 

In 1991, the Steering Committee of the Council for International 
Organizations of Medical Sciences (CIOMS)** completed its International 
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Guidelines for Ethical Review of Epidemiological Studies. The guidelines 
address privacy concerns and confidentiality in part: 


re Introduction 


1. These Guidelines are intended for the guidance of investigators, 
health policy-makers, members of ethical review committees, and others 
in dealing with ethical issues that arise in epidemiology. They may also 
assist in the establishment of standards for ethical review of epidemio- 
logical studies. 


2. The Guidelines are an expression of concern to ensure that epi- 
demiological studies observe ethical standards. These standards apply 
‘to all who undertake any of the types of activity covered by the Guide- 
lines. Investigators must always be held responsible for the ethical 
integrity of their studies. 


3. | Epidemiology is defined as the study of the distribution and deter- 
minants of health-related states or events in specific populations, and 
the application of this study to control of health problems ... 


IV. Ethical Principles Applied to Epidemiology 
3. Minimizing Harm ... 
3.1 Causing harm and doing wrong 


Investigators planning studies will recognize the risk of causing harm, 
in the sense of bringing disadvantage, and of doing wrong, in the sense 
of transgressing values ... It is wrong to regard members of communities 
only as impersonal material for study even if they are not harmed ... 


Ethical review [of epidemiological studies] must always assess the risk 
of subjects or groups suffering stigmatization, prejudice, loss of prestige 
or self-esteem, or economic loss as a result of taking part in a study. 
Investigators will inform ethical review committees and prospective sub- 
jects of perceived risks, and of proposals to prevent or mitigate them. 
Investigators must demonstrate that the benefits outweigh the risks for 
both individuals and groups ... 


3.2 Preventing harm to groups 


Epidemiological studies may inadvertently expose groups as well as 
individuals to harm, such as economic loss, stigmatization, blame, or 
withdrawal of services. Investigators who find sensitive information that 
may put a group at risk of adverse criticism or treatment should be 
discreet in communicating and explaining their findings. When the 
location or circumstances of a study are important to understanding the 
results, the investigators will explain by what means they propose to 
protect the group from harm or disadvantage; such means include provi- 
sions for confidentiality and the use of language that does not imply 
moral criticism of subjects’ behaviour. 


3.3 Harmful publicity 


Conflict may appear between, on the one hand, doing no harm and, on 
the other, telling the truth and openly disclosing scientific findings. 
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Harm may be mitigated by interpreting data in a way that protects the 
interests of those at risk, and is at the same time consistent with scien- 
tific integrity. Investigators should, where possible, anticipate and avoid 
misinterpretation that might cause harm ... 


4. Confidentiality 


Research may involve collecting and storing data relating to individuals 
and groups, and such data, if disclosed to third parties, may cause harm 
or distress. Consequently, investigators should make arrangements for 
protecting the confidentiality of such data by, for example, omitting 
information that might lead to the identification of individual subjects, 
or limiting access to the data, or by other means. It is customary in 
epidemiology to aggregate numbers so that individual identities are 
obscured. Where group confidentiality cannot be maintained or is 
violated, the investigators should take steps to maintain or restore a 
group’s good name and status. 


Information obtained about human subjects is generally divisible into: 


Unlinked information, which cannot be linked, associated or connected 
with the person to whom it refers; as this person is not known to the 
investigator, confidentiality is not at stake and the question of consent 
does not arise. 


Linked information, which may be: 


° anonymous, when the information cannot be linked to the person 
to whom it refers except by a code or other means known only to 
that person, and the investigator cannot know the identity of the 
person; 


e non-nominal, when the information can be linked to the person by 
a code (that does not include personal identification) known by the 
person and the investigator; or 


° nominal or nominative, when the information is linked to the 
person by means of personal identification, usually the name. 


Epidemiologists discard personal identifying information when consoli- 
dating data for purposes of statistical analysis. Identifiable personal 
data will not be used when a study can be done without personal identi- 
fication — for instance, in testing unlinked anonymous blood samples 
for HIV infection. When personal identifiers remain on records used for 
study, investigators should explain to review committees why this is 
necessary and how confidentiality will be protected. If, with the consent 
of individual subjects, investigators link different sets of data regarding 
individuals, they normally preserve confidentiality by aggregating individ- 
ual data into tables or diagrams. In government service the obligation 
to protect confidentiality is frequently reinforced by the practice of 
swearing employees to secrecy. 
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Compulsory Reporting Requirements 

Sometimes legislation requires information received in confidence to 
be reported to government (usually health) officials. These compulsory 
reporting requirements achieve the same end result (the disclosure of 
confidential information) as the disclosure requirements found in other 
legislation. However, compulsory reporting provisions impose an active 
duty to report. In contrast, disclosure provisions (for example, in data 
protection or hospital records legislation)*’ merely require the person or 
institution holding the information to disclose it if asked; there is no 
obligation to report information if not asked. 

For example, the federal Aeronautics Act” requires a physician 
examining a member of a flight crew or an air traffic controller to report to 
Transport Canada officials if the patient has a medical or optometric 
condition that is likely to constitute a “hazard to aviation safety.” 

Provincial health legislation imposes a duty on physicians (and 
sometimes others, such as school principals, landlords, etc.) to report the 
incidence of communicable diseases or diseases dangerous to the public 
health. In some provinces, highway traffic legislation obliges physicians to 
inform the registrar of motor vehicles if a patient suffers from a medical 
condition that makes it dangerous to drive. Other provinces make 
reporting voluntary. 

Further examples are discussed in Appendix 3. 

In summary, Canadian law governing privacy and confidentiality is 
complex and fragmented. Identifying the rules to apply to a given situation 
(disclosure of medical records, collection of personal information by govern- 
ments or researchers, for example) sometimes requires laborious research. 
This report has attempted to set out the basic sources of the law, making 
it easier to analyze the rules that will apply to a given situation. The reader 
is cautioned, however, not to use this general survey to determine the state 
of the law on a specific issue; this involves a different, more focussed, type 
of research. 

It is important to remember that the law is not fixed. The common law 
evolves as judges hear new cases on an issue. Legislatures enact new 
statutes, amend others, and repeal still others. The interpretation of rules 
stated in statutes changes as successive courts interpret them. Even 
constitutional privacy rights can evolve through legislative change and, 
more likely, judicial interpretation. 


pe 8 


Part 4. New Reproductive Technologies 


Privacy Laws and Principles and Their Application to New 
Reproductive Technologies 


The patchwork of laws on privacy and confidentiality discussed in this 
report have practical application to new reproductive technologies (NRTs). 


200 Overview of Legal Issues in NRTs 


This section explores the impact of these laws. It also discusses other 
privacy issues relating to NRTs — whether gamete donors should be iden- 
tified to recipients and their offspring, the extent to which NRT researchers 
should be permitted access to personal information, and whether there 
should be a central repository of personal information relating to NRTs. 

NRTs have privacy consequences simply because they both require 
and generate personal information. The technologies involved in NRTs — 
particularly genetic technologies — will reveal a broad range of previously 
unknown information to NRT practitioners, researchers, and governments. 
They may reveal that a man is sterile or a woman infertile. They may reveal 
genetic traits or illnesses that will cause discrimination or embarrassment 
if made public. They may identify biological relationships, such as 
paternity, not known even to the persons involved. They will also reveal 
previously unknown medical information (such as genetic risk factors) to 
the individuals using NRTs themselves. 

The global issue is ascertaining how to enjoy the benefits of these 
technologies without sacrificing important privacy values. It is not merely 
a question of obeying the current laws that assert privacy rights, as these 
laws may be inadequate to deal with the threats posed by NRTs to indi- 
vidual privacy. One therefore needs to look beyond current laws to the 
principles that should guide the laws. 


The Global Approach 


How can the personal information generated by NRTs be safeguarded 
so that it is collected, used, and disclosed in a way that respects privacy? 
If it were possible to ignore the present patchwork of laws dealing with 
privacy and confidentiality and start with a clean slate, the following 
general privacy principles would likely emerge. They would constitute the 
minimum necessary protection of privacy in the age of NRTs. 


1. Educate those working with NRTs to understand that the technologies 
reveal intimate (and sensitive) characteristics of the individuals 
involved. Accordingly, extraordinary precautions may be needed to 
protect privacy. 


2. Collect only that personal information that is truly necessary to 
accomplish the task at hand and to serve the interests of the 
individual. This is the foundation of privacy protection and serves as 
a caution against the widespread and unregulated collection of 
personal information simply out of curiosity, no matter how 
benevolent. 


Information generated by NRTs may have many potential applications, 
not all of them noble. Even a benevolent sense of curiosity should not 
justify researchers or governments in collecting this information. One 
cannot misuse or improperly disclose personal information if it is not 
collected in the first place. 
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3. Obtain the consent of the individual to collect, use, and disclose 
personal information. When an individual consents to share the infor- 
mation, privacy is not at issue. However, any collection, use, or 
disclosure that exceeds that permitted by the consent constitutes a 
violation of privacy. Information should be collected, used, and 
disclosed without consent or beyond the limits of the consent only in 
extraordinary circumstances, such as where the law requires. 


4. Tell the individual the purpose of the collection. Collect personal 
information from the individual directly, unless agreed otherwise. It 
is inappropriate to collect information secretly, unless compelling 
reasons exist for doing so. Compelling reasons are unlikely to arise in 
the field of NRTs. 


5. Use personal information only for the purpose for which it has been 
collected, or for a closely related purpose. For example, it would be 
inappropriate to use a blood sample taken to test for hepatitis B to 
determine the genetic traits of the individual unless the individual 
consents. 


6. Keep personal information in confidence. Disclose it only to the extent 
necessary, only for the purposes intended when it was collected (or for 
a Closely related purpose), and only to persons who need to know, and 
then only if they will preserve its confidentiality. 


7. Retain personal information only as long as it is needed. Dispose of 
it securely as soon as possible after that. 


8. Never use or disclose personal information if it would harm the 
individual to whom it relates unless there is some truly overriding 
interest that warrants use or disclosure. 


9. Allow individuals access to personal information about them. 


As stated above, these are the privacy principles that should be 
adopted if it were possible to start afresh. In fact, these principles are 
largely found already in international data protection guidelines, such as 
the OECD guidelines,®’ and in the comprehensive federal and provincial 
data protection legislation discussed earlier. The OECD guidelines, 
however, have no legal force, and the legislation covers only the federal 
government and the governments of three (soon four) provinces.°° The 
governments of the remaining provinces and the private sector are not 
bound by these data protection statutes. There is, accordingly, less privacy 
protection for personal information that comes into the hands of persons 
outside government.”’ 

The principles set out above go beyond the current legal requirements 
imposed on the private sector or the majority of provincial governments. 
Still, even though those working with NRTs may not be required by law to 
comply with these privacy principles, it makes good privacy sense to do so. 
Ignoring privacy concerns needlessly diminishes the overall value of NRTs. 
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Gamete Donations 

Gamete donations give rise to one central privacy issue — whether the 
donor should be obliged to disclose his or her identity to the recipient or 
her offspring. 

It is medically valuable for a child born through a gamete donation to 
know the medical history of the gamete donor or donors. Information about 
a family history of heart disease or a particular form of cancer, for example, 
could help the child to understand and perhaps reduce the severity of his 
or her own medical condition. Medical information about the donor could 
also help potential gamete recipients to decide whether to accept the 
donation. It is therefore in the public interest to make the medical 
circumstances of a gamete donor available to the recipient and offspring. 

Medical information about the donor can be made available to the 
recipient or her offspring without identifying the donor. It therefore need 
involve no privacy intrusion. 

However, where the donor's identity is made available to a recipient, 
the offspring, or a record-keeping agency, a privacy violation may result. 
If the donor consented to the collection, use, and disclosure of identifying 
information, he or she cannot later complain of a violation of privacy. If, 
however, the information was collected, used, or disclosed without consent, 
the violation of privacy may be serious. For example, a sperm donor might 
not wish to have his identity known to the offspring he produces. Revealing 
his identity against his will could be traumatic. 

The converse — having the donor learn the identity of the recipient or 
offspring — may also result in serious privacy intrusions. The recipient 
may not want her identity to be revealed. Children may not even have been 
told that they are the product of gamete donations. Although unlikely, even 
the spouse of the recipient might not know of the donation. These personal 
secrets could be revealed needlessly by a careless attitude to privacy or by 
a policy that permits too much openness. : 

The issue of identifying the donor comes into relief particularly when 
weighing the needs of the offspring. If a gamete donor does not want to 
reveal his or her identity, a recipient can simply reject that donation for one 
from a donor who will identify himself or herself. Offspring, however, have 
no such choice. Should offspring who learn that they are the product of 
gamete donations be permitted to learn the identity of gamete donors, even 
if the donor objects? 

It is difficult to judge which interest should prevail — that of the donor 
to privacy or that of the child to know the identity of a biological parent. 
An unyielding privacy advocate might argue that the right of the donor to 
privacy should always prevail. A children’s rights advocate would argue 
that the offspring have a right to know. The Commission must draw its 
own conclusions. 
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One scheme might require the donor to decide when donating whether 
his or her identity could be released to the recipient or offspring. Once 
having agreed to be identified, the donor would be bound by this agree- 
ment. If the donor originally refused to be identified, the donor could later 
release his or her identity. In both cases, this would protect the interest of 
the offspring in knowing the identity of biological parents. 

A second scheme might attach greater importance to the donor's 
privacy. Under this scheme, a donor who consents to being identified could 
later decide to withhold his or her identity. The offspring would not then 
be able to identify a biological parent. 

Under both schemes, of course, medical information that did not 
identify the donor should always be made available to the recipient and the 
offspring. 

A third scheme might give absolute rights to a child to know the 
identity of a biological parent. This would place all children born through 
donated gametes on an equal footing. However, it could cause a serious 
violation of the donor’s privacy. This could be avoided by informing all 
potential donors that their identities might be revealed to biological 
children. Potential donors who did not want their identities revealed could 
simply refuse to donate.” 


Research 

There is a clear need for continuing research involving NRTs. How- 
ever, there is an equally clear need for individuals to feel confident that 
their medical circumstances will not become “public” property among 
researchers. This issue encompasses two specific concerns: 


e whether to permit disclosure to researchers at all (a privacy 
issue), and 


° if personal information is disclosed to researchers, how to 
preserve its confidentiality. 


As a general principle, research should rely on anonymous information 
that cannot be linked to an individual. If research does not use personal 
information, no privacy issue normally arises.** Only if such “non- 
identifying” research threatens to stigmatize the members of a group 
(perhaps a racial or ethnic group) by identifying certain traits among its 
members should there be concern about the privacy implications of the 
research. 

However, some research will unavoidably require access to personal 
information. At issue here is how to further the development of NRTs 
through research without violating the privacy of research subjects. After 
all, a person seeking reproductive help through a NRT is not revealing 
deeply personal medical secrets for the sake of a research project. Even 
though the law often allows such information to be released for research 
under certain controls,”* few individuals likely know this. How many would 
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think it appropriate that their personal information could be disclosed for 
research without their knowledge and consent? 

As discussed earlier in this section, the simplest way to avoid privacy 
violations in research is to obtain the consent of the individual to the 
collection, use, and disclosure of the information. This should be the 
cardinal rule of using personal information for research. This means, of 
course, that researchers must persuade potential subjects of the benefits 
of the research. 

Where individuals do consent to the disclosure of personal information 
for research, the research program should nonetheless restrict access to 
the information. Consent by a subject to the disclosure of personal infor- 
mation for research should not be seen as a licence to disclose the infor- 
mation at will or to ignore the need to keep the information confidential. 
It should be kept in confidence, and disclosed among researchers only as 
the research requires. Personal identifiers should be removed as soon as 
the research program permits. They should never be included in published 
results. Personal information that is no longer needed should be destroyed 
or, if required by law to be kept, stored securely until it can be destroyed. 

Even among a generally supportive population, however, some individ- 
uals will not consent. Should researchers be able to obtain access to 
personal information under these circumstances? In general, no. Only in 
truly extraordinary circumstances should this be allowed. The research 
must be vital (with a significant public benefit), the personal information 
must be vital to that research, and the privacy intrusion must be kept to 
an absolute minimum. Furthermore, as with the handling of personal 
information obtained with consent, measures must be taken to restrict 
access to the personal information and to ensure its destruction or secure 
storage. 

Whether any NRT research is so vital that it outweighs the objections 
of individuals to losing their privacy is at least questionable. Accordingly, 
NRT researchers may have to be content with using personal information 
only if the individual consents. 

It may not always be possible to locate potential research Siniectet: to 
seek their consent, or it might be prohibitively expensive to do so. The 
same principle as above should apply. The research must be vital (with a 
significant public benefit), the personal information must be vital to the 
research, and the privacy intrusion must be kept to an absolute minimum. 


Changing the Law 

In practice, an abundance of laws already permit disclosure for 
research without an individual's consent. These were discussed in Part 3. 
These laws do not eliminate privacy intrusions; they merely make them 
lawful. Many of these laws were enacted before privacy became a highly 
visible human rights issue and before technology developed the extensive 
power to intrude that it has today. It may therefore be time to reconsider 
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laws that permit the disclosure of personal information for research without 
consent. A revised law could follow the principles delineated in this part. 

NRTs are not the only medical enterprise that will involve research. 
Recommendations for protecting privacy in NRT research, including legis- 
lative changes, may therefore influence the handling of privacy issues in 
other areas — epidemiological research, for example. 


A Data Base of Personal Information Relating to NRTs? 


NRTs generate large quantities of intimate personal information. Some 
of that information will remain with private physicians or clinics. Some 
may fall into government hands. Should one group be preferred over 
another to handle this information? Is there any need for a central, 
perhaps national, repository (data base) of information? 

The administrative advantages of maintaining personal information 
relating to NRTs in a central data base are clear. They make information 
much more accessible to researchers. They make it much easier to estab- 
lish a system of “evidence-based” medicine. They also make it easier to link 
gamete donors with recipients and their offspring. 

In spite of administrative and other conveniences, however, the 
existence of a central data base poses a greater threat to privacy than 
maintaining the information in several unconnected data bases. This is 
particularly true if inadequate controls are placed on the use and 
disclosure of the information. 

In practice, only government bodies or agencies created by government 
would be candidates for assembling a central data base. It is highly 
unlikely that a government would give the necessary legislative authority 
to collect the information (and to impose reporting requirements on clinics, 
physicians, etc.) to a private body. 


Is a Central Data Base Justified? 

A central data base (or perhaps a series of provincial data bases) 
containing personal information is clearly justified to link gamete donors 
with recipients and their offspring. This data base would be similar to 
provincial adoption registries. 

A central data base linking a donor’s medical information (though not 
his or her identity) with the offspring also seems justifiable. It would clearly 
benefit the offspring. 

It is difficult to assess whether personal information should be stored 
in a central data base for other purposes, such as research. Admittedly, 
this would facilitate research, but such a centralized collection of highly 
personal information also poses a real danger to privacy. 

Many people fear the power of governments to collect information 
about them and misuse it. Personal information relating to NRTs is no 
exception, particularly where it identifies such sensitive matters as 
biological parentage and genetic traits. The Privacy Commissioner of 
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Canada, for one, has expressed strong reservations about allowing 
governments to collect personal genetic information.” 

Any central data base must therefore offer a sense of comfort to those 
who fear abuses. Whether a government institution can offer this comfort 
is debatable. An agency independent of government, but with authority to 
collect necessary personal information, may be a tolerable compromise. 
The agency would require strict rules on the permissible collection, use, 
and disclosure of personal information relating to NRTs. Still, such an 
agency would be a creation of government. The government that made the 
rules establishing the agency could change the rules to get access to the 
agency’s information.”° In short, there can be no guarantee of the security 
of intimate personal information stored in a central data base. 

This returns us to the original principle. Collect only the personal 
information that is truly needed. This greatly diminishes the likelihood of 
abuse. 


Regulating the Private Sector 


At present, legal protection against privacy intrusions by the private 
sector is inconsistent. Professional codes of conduct and legislation offer 
some protection. The Commission could now consider recommending a 
broader privacy scheme that would offer protection to personal information 
relating to NRTs no matter which body — public or private sector — holds 
the information. 

Extending privacy protection to the private sector is not solely an issue 
arising from the growth of NRTs. In several areas, privacy advocates in 
Canada are suggesting privacy controls on the private sector like those now 
regulating some governments. 


Conclusion 


Above all, those working with NRTs must remember to temper their 
scientific curiosity and their zeal for progress with respect for individual 
privacy. NRTs are exciting, but they may not be of such seminal impor- 
tance in the grand scheme of things that other values, such as privacy, 
must be downplayed or even cast aside. 

The assertion of privacy rights may interfere with NRT research and 
ultimately leave questions unanswered. But those assertions will also 
protect a value that is crucial to a free society. 
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Appendix 1. Provincial Data Protection Legislation 


The Ontario Freedom of Information and Protection of Privacy Act, 
1987° 


Under this act, the collection, use, and disclosure of personal 
information by provincial institutions is regulated much like federal 
institutions are regulated under the federal Privacy Act. Provincial 
institutions under the Ontario act means provincial government ministries 
and agencies, boards, commissions, corporations, and other bodies desig- 
nated as institutions under the regulations to the act. In January 1991, 
Ontario extended its data protection laws to the municipal sector, through 
the Municipal Freedom of Information and Protection of Privacy Act, 1989.°° 

The Ontario legislation also gives the information and _ privacy 
commissioner appointed under the acts the power to conduct inquiries and 
make orders when a person requests a review of the decision of the head 
of an institution. The federal act gives no such powers to the federal 
privacy commissioner. The provincial act prevails over any other provincial 
act unless that act specifically states otherwise.” 

Like the federal act, the provincial and municipal acts regulate the 
right of government institutions to collect personal information. Personal 
information under the provincial and municipal acts means recorded infor- 
mation about an identifiable individual. It includes information relating to 
the medical history of the individual.’™ 

Personal information can be collected for an institution only if the 
collection is “expressly authorized by statute, used for the purposes of law 
enforcement or necessary to the proper administration of a lawfully 
authorized activity.”’°' In general, personal information must be collected 
directly from the person,’” and the person must generally be told the 
authority for and purpose of the collection.’ 

Both acts require personal information that has been used by an 
institution to be retained after use for a period stated in the regulations to 
the acts.‘ They also require the head of the institution to take reasonable 
steps to ensure that the information is not used unless it is accurate and 
up-to-date.’ The head must dispose of personal information according to 
the regulations.’ 

In general, personal information must not be disclosed to any person 
other than the person to whom the information relates.'°’ However, there 
are several exceptions’ to this rule: 


e The individual to whom the information relates may consent. 

e The information may be disclosed in compelling circumstances 
relating to the health or safety of an individual. 

e A provincial or federal law may expressly authorize the 
disclosure. 
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e The information may be released for a research purpose’ if: 


1. the disclosure is consistent with the conditions or 
reasonable expectations of disclosure under which the 
personal information was provided, collected, or obtained; 


2. the research purpose for which the disclosure is to be made 
cannot be reasonably accomplished unless the information 
is provided in individually identifiable form; and 


3. certain terms and conditions have been approved by the 
responsible minister (these terms and conditions relate to 
security and confidentiality, the early removal or destruction 
of the individual identifier or identifiers associated with the 
record, and the prohibition of any subsequent use or dis- 
closure of the record in individually identifiable form). 


e The information may be disclosed if the disclosure does not 
constitute an unjustified invasion of personal privacy. 


e The information may be disclosed for the purpose for which it 
was obtained or compiled or for a consistent purpose. 


Furthermore, the general rule prohibiting disclosure does not apply 
where a compelling public interest in the disclosure of the record clearly 
outweighs the purpose of the rule.'*° 

Like the federal Privacy Act, the provincial and municipal acts provide 
a person with a right of access to personal information recorded about him 
or her.""’ 

Unlike the federal Privacy Act, the provincial and municipal acts create 
offences for the improper handling of personal information. For example, 
it is an offence to wilfully disclose personal information or to maintain a 
bank of personal information in contravention of the acts.!!” 


The Saskatchewan Freedom of Information and Protection of 
Privacy Act’ 


The act came into force early in 1992. Personal information specifically 
includes information relating to a person’s ancestry, place of origin, health 
care, and health history.’ 

Like the federal and Ontario data protection legislation, the 
Saskatchewan act regulates the collection, use, and disclosure of personal 
information held by government institutions — in this case, Saskatchewan 
government institutions. 

Government institutions must not collect personal information unless 
the information is collected for a purpose that relates to an existing or 
proposed program or activity of the institution.''? In general, personal 
information should be collected directly from the person to whom it 
relates,’'° and in general, the person should be told the purpose of the 
collection.’’” The institution must ensure that the personal information it 
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uses for an administrative purpose is as accurate and complete as 
possible.''® 

Personal information collected by government institutions can be used 
for the purpose for which the information was obtained or compiled, or for 
a consistent purpose. It can also be used for a purpose for which the 
information may be disclosed to the government institution under the main 
disclosure provision of the act.''? The person to whom the information 
relates may consent to other uses.’”° 

The general rule on disclosure prohibits a government institution from 
disclosing personal information without the consent of the person to whom 
the information relates.’*’ However, there are many exceptions. Any other 
provincial act or regulation may authorize disclosure.’ Assuming that 
other acts or regulations do not apply, the Saskatchewan act allows 
disclosure under circumstances broadly similar to those mentioned in the 
federal and Ontario legislation. This includes disclosure for the purpose for 
which the information was collected, disclosure to any person or body for 
research or statistical purposes,’** and disclosure in the public interest.!** 

In general, an individual whose information is contained in a govern- 
ment record must be given access to the record.'”° The person can request 
a correction of the information or require that a notation be made that a 
correction was requested but not made.’”° 

The Saskatchewan act appears to contemplate that other legislation 
that conflicts with it will override it. For example, the disclosure provision 
is “subject to any other Act or regulation.”'*’ Similarly, the act does not 
prohibit the transfer, storage, or destruction of any record under any other 
act or regulation.’ 

It is an offence for a person to knowingly collect, use, or disclose 
personal information in contravention of the act. The penalties may be as 
high as a $1 O00 fine, imprisonment for no more than three months, or 
both.’”° 


The Quebec Act Respecting Access to Documents Held by Public 
Bodies and the Protection of Personal Information’ 


The Quebec act, like its federal and provincial counterparts, reflects 
internationally accepted data protection standards. The act applies to 
documents kept by a public body in the exercise of its duties, whether the 
body keeps them itself or through the agency of a third party.'*’ Public 
bodies are defined as the Government (of Quebec), the Conseil éxecutif, the 
Conseil du Trésor, government departments and agencies, municipal and 
school bodies, and health and social services. '*” 

Chapter III of the act deals with the protection of nominative (personal) 
information. The fundamental principle is that nominative information is 
confidential.'** However, there are exceptions: where the disclosure is 
authorized by the person concerned (a person with parental authority may 
consent for a minor), and where the nominative information relates to 
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information obtained in the performance of an adjudicative function by a 
public body performing quasi-judicial functions. Nominative information 
is information in any document concerning a person that allows the person 
to be identified.’** 

Under the act, no person may collect nominative information for a 
public body if the information is not necessary to carry out the attributions 
of the body or the implementation of a program it manages.’ Every 
person collecting personal information must, among other duties, identify 
the public body on whose behalf the information is being collected, the 
categories of persons who will have access to the information, the use of the 
information, and rights of access.’*° 

Every public body must see to it that the nominative information it 
keeps is up-to-date, accurate, and complete, so as to serve the purposes for 
which it was collected.'*” 

Like its federal and provincial counterparts, the Quebec act has a 
general rule preventing a public body from releasing (disclosing) nominative 
information without the consent of the person concerned.'** However, like 
these other acts, there are several exceptions,’*’ including release to a 
person authorized by the Commission d’accés a l'information to use the 
information for study, research, or statistical purposes. The commission 
must be satisfied that the intended research use is not frivolous, and that 
the ends contemplated cannot be achieved without nominative information. 
It must also be satisfied that the nominative information will be used in a 
manner that ensures its confidentiality.'*° 

The release of nominative information in certain other situations must 
be done so as to ensure the confidentiality of the information. '*! 

All individuals have the right to be informed of the existence of 
nominative information about themselves in a file and to obtain that 
information.'*” Minors under 14, however, are not entitled to be informed 
of the existence of or to obtain certain nominative information. This is 
information of a medical or social nature concerning the minor contained 
in the record held by a health or social services establishment. !*° 

There is a right to request correction of nominative information and a 
right to have the request stated on the file if the public body refuses to 
make the correction.’* 

Unlike its federal counterpart, the Quebec act generally takes priority 
over other legislation, and its provisions prevail over any contrary provision 
of a subsequent general law or special act. The special act prevails, 
however, if it states that it applies notwithstanding the privacy act.'*° As 
well, general laws or special acts that were already in existence but were 
inconsistent with the privacy act ceased to have effect on 31 December 
1987. The same rule applied to regulations that were inconsistent.!*° 
However, five acts of the Quebec National Assembly are exempted from this 
provision. Their provisions remain in force, even if inconsistent with the 
privacy act.’*’ 
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The act establishes the Commission d’accés a l'information, which has 
the power to investigate on its own initiative or in response to a complaint. 
It also has the power to order an errant public body to take measures to 
meet the conditions set out in the act.’** If the body does not respond 
within a reasonable time, the commission may notify the Quebec govern- 
ment or prepare a report on the issue.’*° 

The act contains several penalty provisions. The broadest of these 
makes it an offence to contravene the act, regulations, or any order of the 
commission. The penalty for a first offence is a fine of $100 to $500. On 
a second offence, the fine increases to a minimum of $250 and a maximum 
of $1 000.'* 


Appendix 2. Statutory Obligations to Keep Information in 
Confidence, and Permissible Disclosures 


Physicians 


Ontario 

Two recently enacted statutes govern the professional discipline and 
regulation of physicians in Ontario. These are the Regulated Health 
Professions Act’ and the Medicine Act.'” 

The Regulated Health Professions Act continues the old Health 
Disciplines Board as the Health Professions Board and provides for the 
regulation of 21 health professions, including medicine, by their respective 
colleges. The colleges are to regulate in accordance with the Health 
Professions Procedural Code contained in a schedule to the act. 

Under the act, the Discipline Council of the College of Physicians and 
Surgeons of Ontario can make regulations defining the professional mis- 
conduct of physicians.’ These regulations have not yet come into force. 
The college is apparently still relying on a regulation’™ drafted under the 
old Health Disciplines Act until a new regulation is drafted. The new 
regulation, expected next year, will likely not differ in substance. 

Under the old regulation, professional misconduct includes giving 
information concerning a patient’s condition or any professional services 
performed for a patient to any person other than the patient without the 
consent of the patient, unless required to do so by law. 


Nova Scotia 

Under the Medical Act,’®° the Provincial Medical Board of Nova Scotia 
may establish a code of ethics. Disciplinary matters are dealt with by a 
discipline committee constituted to hear complaints of professional mis- 
conduct. Professional misconductis loosely defined in Subparagraph 2(d)(ii) 
of the act to include “misconduct in a professional respect or conduct 
unbecoming a medical practitioner.” 
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British Columbia 

The Medical Practitioners Act'*® permits the Council of the College of 
Physicians and Surgeons of British Columbia to make rules respecting “the 
proper professional conduct of those engaged in the practice of medicine in 
the Province.” 


Manitoba 

Under the Medical Act,'*’ the Council of the College of Physicians and 
Surgeons of Manitoba can “establish and maintain professional standards 
of medical practice.” It can also make regulations with respect to “the 
standards of practice and of ethics” of physicians. The college investigates 
and reviews complaints involving allegations of “professional misconduct 
or conduct unbecoming a member.” 


Saskatchewan 

Under the Medical Profession Act, 1981,'°° the Council of the College 
of Physicians and Surgeons of Saskatchewan may make by-laws defining 
professional misconduct. Under Section 46, a physician may be disciplined 
for “unbecoming, improper, unprofessional or discreditable conduct.” 
Misconduct includes wilfully betraying a professional secret. 


Alberta 

Under the Medical Profession Act,'*’ a physician may be disciplined for 
“unbecoming conduct.” Under Section 36, the investigating committee, the 
Council of the College of Physicians and Surgeons of Alberta, or the Alberta 
Court of Appeal may make this determination. 

Under Subsection 34(2), “unbecoming conduct” includes “any matter, 
conduct or thing that in the judgment of the investigating committee, the 
Council or the Court of Appeal, is such as to be inimical to the best 
interests of the public or the profession, whether or not the act or conduct 
is disgraceful or dishonourable.” | 

The act allows physicians to form a “professional corporation,” which 
may then practise medicine under its corporate name. Section 70 states 
that this does not modify or limit “any law applicable to the confidential or 
ethical relationships” between a registered practitioner and patient. 


Prince Edward Island 

Under the Medical Act,’® a physician may be found guilty of profes- 
sional misconduct if the physician “has committed a breach of any provi- 
sion of the Act or of the regulations relating to professional misconduct” 
(the Council of the College of Physicians and Surgeons of P.E.I. can make 
regulations “defining professional misconduct”). As of 1 January 1991, 
there has been a vacuum in the field, as no regulations under the Medical 
Act appear to be in force. 

The act, similar to its Alberta counterpart, allows for the practice of 
medicine to be carried on by corporations. Section 48 states that this does 
not alter the confidential or ethical relationship between a physician and 
a patient. 
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New Brunswick 

Under the Medical Act,**' the Council of the College of Physicians and 
Surgeons of New Brunswick may make regulations defining professional 
misconduct. A physician in New Brunswick may be found guilty of profes- 
sional misconduct if “he has committed a breach of any provision of [the] 
Act, the regulations or by-laws.” However, there appear to be no provisions 
on the nature of professional misconduct. 

Professional corporations may carry on a practice of medicine. This 
does not affect the law on the confidential or ethical relationship between 
a physician and patient. 


Newfoundland 
The Medical Act'®’ establishes the Newfoundland Medical Board, which 
may discipline physicians for professional misconduct. 


Quebec 

Under a directive of Quebec’s Professional Code, the Bureau of the 
Corporation professionnelle des médecins du Québec established its own 
code of ethics of physicians.’ The code contains detailed sections 
outlining the duties of the physician to the patient and the profession. 
Among other issues, it covers professional secrecy. 


Non-Physicians 

The P.E.I. Adult Protection Act’™ obliges anyone employed in adminis- 
tering the act to “preserve secrecy with respect to all matters of a-confi- 
dential nature” received in the course of the person’s duties. It is an 
offence to contravene the act or regulations, with a maximum fine of 
$1 000, imprisonment for not more than six months, or both. 

In Alberta, information in the record of a nursing home resident is to 
be treated as private and confidential and may be disclosed only in limited 
circumstances.” 

In Ontario, the general rule is that hospitals are not permitted to have 
persons inspect medical records.'® There are, however, several exceptions, 
including disclosures required by law. Furthermore, a hospital board may 
permit several other disclosures, such as to a patient.’®” 

Under the Quebec Health Services and Social Services Act,’ the 
medical records of patients in a medical establishment are confidential. No 
person is to have access to them except with the express or implied consent 
of the patient, or under a court or coroner's order, or where an act or 
regulation requires access. A patient is generally entitled to information on 
the record about himself or herself, unless the information would likely be 
seriously prejudicial to his or her health, or if the information was given by 
someone else in such a way that it would be possible to identify that 
person. 

Regulations under the Saskatchewan Hospital Standards Act’ state 
that the health record of a patient “shall be the property of the hospital and 
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shall remain confidential” except where the regulation obliges disclosure 
(for example, for court proceedings or to a coroner)'” or where the regu- 
lation permits disclosure.‘ Other examples in the hospital context 
abound.'” 

In the Northwest Territories, medical records about inpatients or 
outpatients must be kept secret.’ Disclosure may (not must) be made in 
several situations.!” Similar provisions are found in the Yukon in 
regulations under the Hospital Insurance Service Ordinance.’” 


Disclosure Provisions in Adoption Legislation 


Generally, under provincial adoption statutes, no information relating 
to an adoption will be released to an adoptee or other interested person as 
of right. Normally, administrative conditions must be satisfied first. Most 
notably, some statutes require the consent of the person whom an adopted 
person wishes to identify before disclosure is permitted. 

In recent years some Canadian provinces, such as Ontario, have 
amended adoption legislation to permit greater access to adoption infor- 
mation.’ The following summarizes disclosure provisions in the adoption 
legislation of several provinces. 


British Columbia 
A court, on good cause shown, may permit an applicant to have access 
to an adoption order.'” 


Alberta 
A court and the Minister of Family and Social Services may disclose 
information.’ 


Saskatchewan 

Documents in the possession of the court relating to an adoption are 
not available for inspection by any person unless otherwise ordered by the 
court or requested by the appropriate minister. The minister must receive 
reasonable notice of the application before the court may grant access to 
the documents. Adoption documents in the possession of the director or 
of an agency or person providing adoption services may not be inspected by 
any person without the prior written consent of the minister.” 


Manitoba 

The Director of Child and Family Services establishes a registry for the 
purpose of keeping adoption records. The director may divulge information 
or facilitate personal contact with the consent of the adult adoptee and the 
adoptive parents.’ 

Section 74 of the Child and Family Services Act provides that an adult 
adoptee has the right to contact the director who is to make reasonable 
efforts to contact biological parents and to determine their wishes regarding 
disclosure of identifying information. However, “the entire tenor of the Act 
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is to protect the privacy of the adopted individuals and their families and 
to maintain confidentiality.”’* 


Ontario 

Under the Child and Family Services Act,’ an “Adoption Disclosure 
Register” is operated by the Ontario Ministry of Community and Social 
Services for the purpose of registering persons’ requests for the disclosure 
of identifying information about adoptions. “Identifying information” — 
information whose disclosure, alone or in combination with other infor- 
mation, will reveal the identity of the person to whom it relates — will be 
released only in restricted circumstances. 

To protect the privacy and confidentiality of those involved in the 
adoption, the statute requires that before information is disclosed 
concerning the identity of a party to the adoption, that person’s consent 
must be given. No identifying information is released to adopted children 
under the age of 18, except when required in exceptional circumstances to 
protect a person’s health, safety, or welfare. Persons 18 years of age or 
older may obtain identifying information about their birth parents provided 
the birth parents consent to the disclosure. 

The legislation purports to strike a balance between the right of an 
adoptee to know his or her birth parents and the right of privacy and 
confidentiality inherent in the adoption process.'™ 


New Brunswick 

Under the Child and Family Services and Family Relations Act,’™ all 
adoption records are confidential. The minister may divulge identifying 
information in certain prescribed situations. The act restricts access to 
identifying information when the person making the request is under the 
age of majority. In such a case, consents must be given by both the 
adopting and natural parents. 


Nova Scotia 

Under the Children’s Services Act,'® adoption records are sealed and 
divulged only by order of the Minister of Community Services or by order 
of the court. 


Prince Edward Island 
The Adoption Act’ prevents the disclosure of documents in an 
adoption file without the permission of the court. 


Newfoundland 

Under the Adoption Act,’®’ the information contained in the “Adopted 
Children Register” is private and confidential and accessible only by order 
of the court. 
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Appendix 3. Compulsory Reporting Requirements 


The following are examples of legislation requiring information received 
in confidence to be reported to government (usually health) officials. 

Under the federal Aeronautics Act,’** a physician examining a member 
of a flight crew or an air traffic controller must report that person to 
Transport Canada officials if the physician thinks the patient has a medical 
or optometric condition likely to constitute a “hazard to aviation safety.” 

Provincial health legislation imposes a duty on physicians (and 
sometimes others, such as school principals, landlords, etc.) to report the 
incidence of communicable diseases or diseases dangerous to the public 
health.'®° In some provinces, highway traffic legislation obliges physicians 
to inform the registrar of motor vehicles if a patient suffers from a medical 
condition that makes it dangerous to drive.’ Other provinces make 
reporting voluntary.’”’ 

The Ontario Child and Family Services Act’ requires a person who 
believes on reasonable grounds that a child is or may be in need of protec- 
tion to report the belief and the information on which it is based to a 
children’s aid society. This duty to report also applies to persons who 
perform professional or official duties, including health care professionals 
— for example, physicians, nurses, dentists, pharmacists, and psychol- 
ogists.'° If they have reasonable grounds to suspect present or past child 
abuse, they must report the information to a society. The obligation to 
report applies “although the information reported may be confidential or 
privileged.”'°* ' 

No legal action may be started against a person reporting as required 
unless the person acts maliciously or without reasonable grounds for the 
suspicion or belief. It is an offence for a professional to fail to report.'*° 

The P.E.I. Family and Child Services Act’® requires anyone with 
reasonable and probable cause to suspect the abuse, desertion, or aban- 
donment of a child to report the circumstances to the appropriate official. 
The person reporting is protected from civil action for any matter contained 
in the report or anything done in good faith to help the investigation.'*” 
Any person who fails to comply with this requirement is guilty of an offence 
and is liable to a fine not exceeding $300. 

The Ontario Nursing Homes Act’* requires persons who have reason- 
able grounds to suspect that a resident of a nursing home has suffered or 
may suffer harm to report this to the director named under the act. This 
duty also applies to a legally qualified medical practitioner or a person 
registered under the Health Disciplines Act (since repealed), even if the 
information on which a report may be based is confidential.’ It is an 
offence under the act not to report this suspicion, with a possible penalty 
of not more than $5 000 for a first conviction and not more than $10 000 
for each subsequent offence.?™ 


{2 
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The Neglected Adults Welfare Act, 1973 of Newfoundland?” requires 
anyone with information leading them to believe that an adult is a 
“neglected adult” to inform the appropriate authorities. This duty applies 
even if the information is confidential. It is an offence not to report. 

The Nova Scotia Adult Protection Act*”’ imposes a similar obligation, 
again even if the information is confidential. The person providing the 
information is protected from liability unless the information is given 
maliciously or without reasonable and probable cause.” It is an offence 
not to report.” 

The New Brunswick General Regulation under the Public Hospitals 
Act?” requires any person who works in a hospital and who has reason to 
believe that a patient has died from any of a number of causes, including 
negligence or malpractice, to notify a coroner. 

In Ontario, physicians who know or suspect that a person being 
admitted to a hospital on the physician’s order is or may become dangerous 
to himself or herself or to another person must notify the hospital 
administrator about the person.” Similarly, physicians or dentists who 
know or suspect that their patient is suffering from an infectious disease 
must notify an infection control officer or the hospital administrator.?”’ 

The Alberta Cancer Board may require a physician to furnish it with 
a report containing the name and address of, and a description of the 
services provided to, a patient who is, was, may be, or may have been 
suffering from cancer.””* 

The P.E.I. Adult Protection Act*°® permits, but does not oblige, any 
person who has reasonable grounds for believing that a person is in need 
of assistance to report to the appropriate authorities. A person who makes 
such a report is protected from civil liability unless the reporting was done 
maliciously or without reasonable and probable cause.*"° 

The Nova Scotia Hospitals Act*"’ also permits, but does not oblige, the 
reporting of those suffering from psychiatric disorders. If a person has 
reasonable grounds to believe someone is suffering from a psychiatric 
disorder and is a danger to themselves or to others, that information may 
be given to a provincial court judge. 
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Executive Summary 


Is property law an appropriate regulatory device for determining the 
legal issues generated by the new reproductive technologies? In partic- 
ular, can reproductive materials (such as gametes) and products of 
conception (such as zygotes, embryos, and fetuses) be owned, and, if so, 
by whom? These are the questions examined by this report. 

The first consideration in trying to answer these questions is the 
legal status of the fetus and embryo. The authors take a detailed look 
at how criminal law, private law, human rights legislation, and child 
welfare legislation have treated fetuses and embryos in terms of their 
personhood. The second consideration is the legal concept of property: 
How is it legally defined? Can these definitions logically and legally be 
applied to humans, their bodies or body parts, reproductive materials, 
or products of conception? Of particular interest are the concepts of 
quasi-property and property sui generis (unique). 

Having examined definitions and court cases that have grappled 
with such issues, the authors consider the legal implications of applying 
property law to reproductive materials. 

The analysis concludes that property law contains sufficient flexi- 
bility to accommodate the various policy concerns that exist in this area. 


This paper was completed for the Royal Commission on New Reproductive Technologies in 
January 1992. 
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Nevertheless, the report recommends that reproductive material not be 
characterized as property. Instead, it recommends that a special legis- 
lative regime be enacted to reflect policy choices with respect to indi- 
vidual issues, and that the legislation characterize reproductive material 
as sul generis. 


introduction 


This report considers whether property law is an appropriate regula- 
tory device for determining legal issues generated by the new reproductive 
technologies. These issues are numerous, diverse, unprecedented, and 
profound in their import. The primary focus of the report is whether 
reproductive materials such as gametes and products of conception (includ- 
ing zygotes, embryos, and fetuses) are susceptible of ownership, and, if so, 
who their owners are. Even if such materials are property, because of their 
unique and perhaps special nature it is crucial to consider whether stand- 
ard property rules or a specially tailored proprietary regime should regulate 
their existence. If reproductive material is not property, what legal frame- 
work is appropriate to sort out the range of issues that this new technology 
presents? 

Property law cannot apply to reproductive materials that have evolved 
to the stage of an existing human being.’ Hence, it is essential to consider 
at what point in its development the conceptus acquires the legal status of 
personhood under Canadian law. This issue is examined in the section 
entitled “The Legal Status of the Embryo and Fetus,” which concludes that 
Canadian courts have been extremely reluctant to recognize the embryo or 
fetus as a person prior to birth. 

Since in law the conceptus is not a person, this leads to the question 
of whether it is property. A considered response to this question begins 
with an analysis of what property is in a legal sense. “The Legal Concept 
of Property” explores the general theory of property. Such an analysis is 
undertaken with a view to informing the Commission of the feasibility of 
applying a property framework to reproductive products and the implica- 
tions that flow from such a framework. 

The section “Reproductive Material as Property” discusses existing 
case law, which indicates that, at least for certain purposes, some courts 
have been willing to characterize reproductive material as property. These 
cases emanate exclusively from the United States. These and other non- 
Canadian cases are examined in this report despite its emphasis on the 
Canadian perspective. Because of the absence of Canadian jurisprudence 
on this issue, U.S. law and the law of Commonwealth jurisdictions, espe- 
cially jurisdictions such as the United Kingdom, Australia, and New 
Zealand, do have persuasive value in Canadian law and are likely to be 
referred to and used.” 


Is a Property Law Regime Appropriate? 235 


The next section discusses the implications of applying a property 
analysis to reproductive material, and evaluates whether such an analysis 
is appropriate. The final section concludes with some recommendations for 
the development of an appropriate legal regime for the regulation of legal 
issues in this area. 


The Legal Status of the Embryo and Fetus 


If products of conception are persons they cannot be property under 
the control of others.* Thus, this section examines the relevant case law 
dealing with the legal status of the fetus and embryo in Canada. That issue 
has arisen in a number of different legal contexts and has tended to be 
addressed on an ad hoc basis. As one would expect, particularly in an area 
as sensitive as this, the courts have often been influenced by policy factors, 
the nature of these factors varying with the particular context in which the 
issue has arisen. It is clear that Canadian courts have been unwilling to 
regard a fetus or embryo as a person. They have done so only in very 
limited circumstances and for limited purposes. 


Criminal Law 


Criminal law is the area in which Canadian law has most clearly 
repudiated the notion that a fetus and embryo have the legal status of 
human beings. The Criminal Code* provides that “a child becomes a 
human being,” for the purposes of the criminal law, “when it has completely 
proceeded, in a living state, from the body of its mother.”’ Thus, by the 
express terms of this section, a fetus is not a human being for the purposes 
of the criminal law.® However, many sections of the Criminal Code use the 
term “person” rather than “human being,” but without defining the term. 
Is a fetus a person for criminal law purposes? In R. v. Sullivan’ the 
Supreme Court of Canada held that it is not.° The case involved two 
midwives who were prosecuted after they attempted to deliver a baby who 
died while still in the birth canal. Affirming the decision of the British 
Columbia Court of Appeal,’ the Supreme Court held that the accused could 
not be convicted of criminal negligence causing the death of another person 
because the law does not recognize a fetus as a person.’° The Supreme 
Court concluded that “person,” as used in the Criminal Code, is synony- 
mous with “human being” and thus does not include a fetus. It is interest- 
ing that the court did not articulate any policy reasons for arriving at this 
conclusion. Rather, it focussed on the specific language of the Criminal 
Code and on the absence of any credible explanation as to why Parliament 
would have intended “person” to have a different meaning from “human 
being.” 
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Private Law 

In areas of private law (such as succession and property), there exists 
a legal fiction that a child who is born alive is deemed to have been alive 
while en ventre sa mére, so long as it is in the child’s interest to have this 
fiction applied. For example, if a testator provides in his will that his estate 
is to be divided equally among his children, and his wife is pregnant at the 
date of his death, the posthumous child will be deemed to have been alive 
at the date of its father’s death"’ so as to benefit under the will.’* A similar 
provision is contained in intestate succession legislation, that is, legislation 
dealing with succession to the estate of a person who dies without leaving 
a valid will. For example, the legislation in Alberta provides that: 
“Descendants and relatives of the intestate, conceived before his death but 
born thereafter, shall inherit as if they had been born in the lifetime of the 
intestate and had survived him.”"* 

The policy underlying this approach is the desire to give effect to the 
(presumed) intention of the deceased. It is assumed that the deceased 
would have wanted the posthumous child to benefit; thus, to achieve this, 
the law deems the child to have been alive at the deceased’s death. As 
noted above, the fiction will normally be applied only for the benefit of the 
child, not for the benefit of third parties.’* 

A related area involves family relief legislation. This type of legislation 
provides, among other things, that if a person dies without making 
adequate provision for the proper maintenance and support of his or her 
dependants, those dependants may apply to the court for an order giving 
them part of the deceased’s estate. In most provinces such legislation 
defines “dependant” as including a posthumous child of the deceased.'° 
The controlling policy in this context is the need to ensure that the 
deceased’s dependants receive adequate maintenance and support. 

The fiction that deems a child to have been alive in utero is also 
evident in cases dealing with statutory compensation of a deceased’s 
dependants. For example, in Fitzsimonds v. Royal Insurance Company of 
Canada'° the plaintiffs father was killed in a motor vehicle accident eight 
months prior to her birth, and an issue arose as to whether she was 
entitled to benefit as a dependant under his automobile insurance policy. 
The relevant statutory regulation defined “dependant” as a person under 
the age of 18 who is “alive” 60 days after the death of the deceased.’ The 
Alberta Court of Appeal held that these provisions should be interpreted by 
applying the fiction that, with respect to property rights, the fetus is 
deemed to have been alive at the relevant time if it is subsequently born 
alive. Indeed, the Court of Appeal noted that this fiction is so well 
established there would have to be express words of exclusion before a 
statute conferring property rights could be interpreted as displacing it.'® 
It is clear from the Court of Appeal’s judgment that the dominant policy 
justification for this view was the perception that it would be unjust to 
dismiss the child’s claim for compensation. Quoting from the decision of 
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the Supreme Court of Canada in Montreal Tramways Co. v. Léveillé,!® the 
Court of Appeal observed that “it is but natural justice” that the child’s 
claim should be upheld.”° 

The fiction has also been applied to legislation governing workers’ 
compensation and fatal accidents, so as to deem a fetus to be a “child” or 
a “dependant” for the purposes of a claim for compensation under those 
statutes.”’ Likewise, criminal injuries compensation legislation defines 
“dependant” as including a child of the victim born after the victim's 
death.”” 

In Canadian cases dealing with tort claims for prenatal injuries, two 
approaches have been adopted. One applies the legal fiction that the fetus 
is deemed to have been alive at the time of the negligent act if it is 
subsequently born alive. This approach was adopted by the Supreme Court 
of Canada in Montreal Tramways Co. v. Léveillé*? in interpreting the 
provision of the Quebec Civil Code, which imposes liability if a person 
negligently causes injury to “another.” The Court applied the legal fiction 
so as to conclude that “another” included a fetus. The policy underlying 
the decision was the need to provide compensation for an injured person. 
Thus, the Supreme Court stated, 

If a right of action be denied to the child it will be compelled, without any 

fault on its part, to go through life carrying the seal of another’s fault 

and bearing a very heavy burden of infirmity and inconvenience without 

any compensation therefor. To my mind it is but natural justice that a 

child, if born alive and viable, should be allowed to maintain an action 

in the courts for injuries wrongfully committed upon its person while in 

the womb of its mother.” 


The alternative approach evident in cases of prenatal injuries does not 
invoke this fiction; indeed, it expressly recognizes that a fetus has no legal 
status as a person. Rather, it takes the view that in the law of negligence 
it is not an essential requirement that the negligent act be contemporane- 
ous with the injury it causes, or for the victim to have been alive at the time 
of the negligent act, so long as that person is subsequently born alive. This 
approach was adopted in the Ontario case of Duval v. Seguin,”° as well as 
in a number of cases in other Commonwealth jurisdictions.”° As in 
Montreal Tramways, the court in Duval emphasized the issue of fairness, 
concluding that it would be “manifestly unjust and unreasonable”’ to 
refuse to recognize a claim for prenatal injuries. 

The most recent (and certainly the most interesting) example of a 
Canadian court recognizing a claim for prenatal injuries is Cherry 
(Guardian Ad Litem) v. Borsman.”® In that case, the British Columbia Court 
of Appeal held that a physician performing an abortion owes a duty of care 
to the fetus as well as to the woman, and that if as a result of the 
physician’s negligence the abortion is unsuccessful and injury is inflicted 
on the child in utero, the physician is liable in damages.” The court 
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awarded damages of approximately $3 million to phe mother and the child 
in respect of the negligently performed abortion.*° 

In the United States, all pei relro niles: recognize the child’s right to sue 
in tort for prenatal injuries,’ and indeed some courts have extended this 
to pre-conception torts, that is, where the negligent act occurs prior to the 
child’s conception (for example, before becoming pregnant a woman takes 
a defective drug, which subsequently causes injury to the child).* 
However, there is no consensus in U.S. law as to whether there can be a 
wrongful death action on behalf of a child that is stillborn; some courts 
have denied recovery, but in a majority of states such actions have been 
successful.*° 

By contrast, it is fairly clear that in Canadian law™ there can be no 
claim for damages on behalf of a stillborn child whose “death” was caused 
by the negligence of another.** This is significant because it indicates that 
legal rights are not conferred on a fetus per se but rather on the person 
after birth, in respect of injuries inflicted prior to birth. As the 
Saskatchewan Court of Appeal pointed out in Borowski v. Attorney-General 
for Canada,” for the tort cases applying the fiction to have relevance to the 
legal status of the fetus, they would have had to have conferred rights on 
a fetus that was not subsequently born alive. Likewise in the area of 
succession and property, the Saskatchewan Court of Appeal in Borowski 
noted that there is no reported case where a fetus that was not born alive 
affected anyone’s property rights. Justice Gerwing summarized the position 
as follows: 


In summary there are no cases in Anglo-Canadian law giving the foetus 
qua foetus status; the cases in these various branches of the civil law 
have, in my view, merely dealt with fully capacitated persons before the 
court, giving some effect to matters which had affected them before they 
attained that status.®’ 


Likewise, in the English case of Paton v. British Pregnancy Advisory 
Service Trustees,** Mr. Justice Baker stated, 

The foetus cannot, in English law, in my view, have any right of its own 

at least until it is born and has a separate existence from the mother. 

That permeates the whole of the civil law of this country ... and is, 


indeed, the basis of the decisions in those countries where law is 
founded on the common law ...*° 


Human Rights Legislation 


In Tremblay v. Daigle*® the Supreme Court of Canada held that a fetus 
is not a human being for the purposes of the Quebec Charter of Human 
Rights and Freedoms*' and therefore does not enjoy the right to life 
conferred by section 1 of the Quebec Charter. The case involved an attempt 
by a man to prevent his former girlfriend from having an abortion. An 
injunction preventing the abortion had been granted by the Superior 
Court* and upheld by the Quebec Court of Appeal™ on the basis that a 
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fetus is a human being within the meaning of the Quebec Charter. Indeed, 
in the Court of Appeal Mr. Justice Bernier went further than this and held 
as a general proposition of law that a fetus is a person, stating that a “child 
conceived but not yet born ... is not an inanimate object, nor anyone’s 
property, but a living human entity.”** In reversing the Court of Appeal’s 
decision, the Supreme Court of Canada held that, considered as a whole, 
the Quebec Charter “does not display any clear intention on the part of its 
framers to consider the status of a foetus.”*° The Court took the view that 
if the Quebec legislature had intended to bestow a right to life upon fetuses, 
it would have done so in clear and express terms.*° 

The Supreme Court also rejected the argument that the fetus should 
be regarded as a person under the Quebec Civil Code because of the provi- 
sions of the Code conferring patrimonial rights (such as in relation to 
succession) on the fetus on condition that it is born viable. The Court 
stressed that such rights are conferred by way of legal fiction, which deems 
the fetus to have been alive at the relevant time (Such as the testator’s 
death or the defendant’s negligent act), a fiction that is applied so as to 
protect the future economic interests of the unborn child. Thus, for 
example, commenting on its own previous decision in Montreal Tramways 
Co. v. Léveillé,*” the Supreme Court emphasized that “while this decision 
does recognize the possibility of a claim for pre-natal injuries, it does not 
recognize a foetus as a juridical person.”** The Court concluded that the 
provisions of the Civil Code dealing with the patrimonial rights of the 
unborn child “do not manifest an effective or explicit concern for the person 
and well-being of the unborn child as such and while still unborn” but 
rather “for all practical purposes only constitute protections of the unborn 
child’s property in anticipation of birth.”*° 

Although dealing with the interpretation of a Quebec statute, the 
Supreme Court in Tremblay noted that its conclusion is consistent with a 
number of lower court decisions in other Canadian provinces,’ and in 
other Commonwealth countries,’ that a fetus is not a “person” so as to 
have a right to life that could be protected by means of an injunction 
preventing its abortion. In one such case the Ontario High Court observed, 

A foetus, whatever its stage of development, is recognized as a person in 

the full sense only after birth ... In short, the law has set birth as the line 

of demarcation at which personhood is realized, at which full and 

independent legal rights attach, and until a child en ventre sa mére sees 

the light of day it does not have the rights of those already born.*? 


The Supreme Court in Tremblay held that it was unnecessary to 
decide whether a fetus is a person for the purposes of the Canadian Charter 
of Rights and Freedoms, since this was a private dispute between non- 
governmental parties and thus the Charter did not apply. Likewise in R. v. 
Morgentaler,®* in striking down the provisions of the Criminal Code dealing 
with abortion, the Supreme Court did not discuss the issue of the legal 
status of the fetus, although Madam Justice Wilson accepted that a fetus 
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should be recognized as “potential life” from the moment of conception.” 
In her words, 
It would be my view, and I think it is consistent with the position taken 
by the United States Supreme Court in Roe v. Wade, that the value to be 
placed on the foetus as potential life is directly related to the stage of its 
development during gestation. The undeveloped foetus starts out as a. 
newly fertilized ovum; the fully developed foetus emerges ultimately as 
an infant. A developmental progression takes place in between these two 
extremes and, in my opinion, this progression has a direct bearing on 
the value of the foetus as potential life.*° 


In Borowski v. Attorney-General for Canada,”® an action was brought 
to have the abortion provisions of the Criminal Code declared unconstitu- 
tional on the grounds that they deprived the fetus of its right to life, liberty, 
and security of the person as guaranteed by section 7 of the Canadian 
Charter of Rights and Freedoms. The Saskatchewan Court of Appeal dis- 
missed the action on the grounds that a fetus was not protected by section 
7 of the Charter. An appeal to the Supreme Court of Canada was dis- 
missed as moot,”’ for by that stage the Supreme Court had already struck 
down the abortion provisions of the Criminal Code in its decision in 
R. v. Morgentaler.”® 

Summarizing the recent Supreme Court decisions, Professor 
McConnell states, 

It would seem then that increasingly the debate is focused on deter- 

mining the status of the foetus. The Supreme Court of Canada clearly 

does not wish to enter into this debate and is retreating, perhaps rightly 

so, into narrow legalistic decisions. However, implicitly the cases do 

seem to reflect a view that the foetus is an entity distinct from other 

forms of human life and is a form which requires express inclusion in 
legislation for protection.*? 


Child Welfare Legislation 


The legal status of the fetus has also arisen in the context of child 
welfare legislation, involving the question of whether a fetus can be a “child 
in need of protection” within the meaning of that legislation.°° This 
normally arises in two situations. First, if a pregnant woman refuses 
consent to proposed medical treatment (for example, blood transfusions or 
delivery by Caesarian section), thereby placing the fetus at risk, can the 
child welfare authorities (and ultimately the courts) intervene to protect the 
fetus by compelling the woman to undergo the treatment?®! The second 
situation in which this issue arises involves a woman whose conduct and 
lifestyle during pregnancy place the fetus at risk (for example, excessive 
consumption of alcohol creating a risk of fetal alcohol syndrome). Can a 
fetus be “apprehended” pursuant to child welfare legislation?®” 

In a few Canadian cases a fetus has been held to be a “child” within 
the meaning of the child welfare legislation. For example, in an Ontario 
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case in 1981,°° a pregnant woman’s neglect of her own health and welfare 
placed the fetus at risk. The provincial court held that the fetus was a 
“child in need of protection” and granted an order making the fetus a 
temporary ward of the Children’s Aid Society. Likewise, it has been held in 
some cases that a pregnant woman’s excessive consumption of alcohol, or 
her heroin addiction, constituted “child” abuse during pregnancy.™ 

More recent cases, however, have rejected this conclusion. For 
example, in Re “Baby R,” a pregnant woman was advised that unless she 
had a Caesarian section, there was a real risk that the child would die. She 
refused, and the child welfare authorities “apprehended” the fetus. The 
woman then consented to delivery by Caesarian section,® which was per- 
formed. In subsequent child protection proceedings, the British Columbia 
Provincial Court held that a fetus could be a “child in need of protection” 
within the meaning of the child welfare legislation.®° However, this decision 
was reversed by the British Columbia Supreme Court.®’ In arriving at the 
conclusion that a fetus could not be a child in need of protection, the court 
observed, 

The ramifications of a prebirth apprehension are self-evident, but need 

to be said as the effect of authorizing an apprehension prebirth of 

necessity means controlling the body of the mother to complete and 
effectuate a custody order. 


The reasoning in Baby R was applied in the recent Ontario case of Re 
A. (in utero),°° which involved a pregnant woman who suffered from 
toxaemia and who refused to accept proper prenatal medical treatment. 
The court held that a fetus could not be a “child” for the purposes of 
apprehension under the child welfare legislation. The court also held that 
its inherent parens patriae jurisdiction ought not to be interpreted as 
extending to the protection of a fetus. 

These decisions are consistent with those in other common law 
jurisdictions, such as England.’” Some courts in the United States have 
ordered pregnant women to undergo medical treatment (including blood 
transfusions and Caesarian sections) to protect the fetus,’’ but a recent 
decision of the Court of Appeals of the District of Columbia refused to do 
so and came down very firmly against this type of intervention.” The 
majority judgment concluded that in “virtually all cases the question of 
what is to be done is to be decided by the patient — the pregnant woman 
— on behalf of herself and the fetus.”” 

New Brunswick and the Yukon are the only Canadian jurisdictions 
whose child welfare legislation contains express provisions protecting the 
fetus. The New Brunswick statute defines “child” as including an “unborn 
child.””* The legislation in the Yukon provides that where there are 
reasonable and probable grounds to believe that a fetus is being subjected 
to a serious risk of suffering from fetal alcohol syndrome, a court may issue 
an order requiring the pregnant woman to participate in such reasonable 
supervision or counselling as the order may specify, in respect of her use 
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of addictive or intoxicating substances.’° However, in Joe v. Y.T. (Director 
of Family & Children’s Services),”° the Yukon Supreme Court held that, in 
view of its inherent vagueness, this provision infringed the right to liberty 
guaranteed by section 7 of the Canadian Charter of Rights and Freedoms. 
Despite this decision, the statutory provision has not been amended, but 
apparently child welfare authorities are no longer relying on it.’’ 


Embryos Ex Utero 


No Canadian court has yet had the opportunity to discuss the legal 
status of an embryo ex utero. However, the issue has arisen in a trilogy of 
cases in the United States, and these are important in view of the absence 
of Canadian authority. The three cases are discussed in depth in the 
section “Reproductive Material as Property” of this report. The cases either 
expressly adopt, or are consistent with, the legal characterization of the 
embryo ex utero as property. Accordingly, they reject (either expressly or 
by necessary implication) the view that an embryo ex utero is a person. 
These U.S. cases are therefore consistent with the general theme found in 
the Canadian cases dealing with the legal status of the fetus. 


Conclusion 


It is apparent from the foregoing that Canadian case law tells us not 
so much what a fetus is, but rather what it is not.” What it is not isa 
person. Although the question of the legal status of the fetus has arisen in 
a variety of contexts, there has been a clear consistency on the part of the 
courts to reject the notion of a fetus as a person. Although in the area of 
child welfare legislation some courts have been willing to regard a fetus as 
a person, the more recent cases have repudiated this view. In addition, 
although it is well established that a fetus may be deemed to be alive for 
the purposes of acquiring property, the cases emphasize that this is a legal 
fiction and that these rights are conferred not on the fetus qua fetus but 
simply to protect the economic interests of the child once it is born. The 
limited U.S. jurisprudence dealing with the legal status of the embryo ex 
utero goes much further than simply rejecting a “person” characterization. 
It expressly acknowledges that property law is an appropriate framework 
within which to regulate the rights and claims of the various interested 
parties. | 

The spectre that reproductive materials may be characterized as 
property makes it essential that we have a clear and full understanding of 
property as a legal concept. 
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Control — Not Things 


In common parlance property refers to things, indeed tangible things, 
both movable and immovable. Land, houses, furniture, motor vehicles, and 
personal effects are common examples of this notion of property. This 
physicalist approach to property is not shared by the modern law. In law, 
property refers not to material objects but to rights of control and domina- 
tion over both tangible and intangible things or spheres of activity.” 
Indeed, the essence of property is the exclusive right of control or monopoly 
over the objects or subject matter of property. Exclusive control necessarily 
implies rights that are enforceable against the world at large.®° Rights that 
are enforceable against specific individuals or a limited class of specified 
persons, such as rights arising from contracts, are personal and not 
proprietary.®’ 

Conceptualizing property in terms of rights over things rather than 
things themselves has significant implications, particularly in the present 
context. To inquire whether persons and reproductive materials should 
have the same status in law as door handles, gizzards of domestic poultry,” 
or motor vehicles invites a very different response than an inquiry about 
whether persons and reproductive materials should have exclusive control 
over their corporeal selves and their reproductive products. The intuitive 
response to the former question is no. The latter question invites a positive 
response in relation to control over one’s self and, perhaps, a mixed and 
qualified response in relation to reproductive material. Therefore, the 
manner in which the issue is framed is calculated to affect the resolution 
of the issue.” 

With respect to human beings it has been argued that treating bodies 
as property is abhorrent. Objectifying people undermines human dignity 
by treating them as mere commodities.** Commodification of persons may 
diminish society’s sense of the worth of individuals.® This in turn can lead 
to a reduction of respect and protection that will be accorded to the human 
body. These observations are founded on the assumption that the body is 
property. On the other hand, if property is viewed more accurately in terms 
of control over one’s body, these criticisms may be inapt. If property 
confers exclusive control to people over their own bodies, then their dignity 
is enhanced, not diminished. Indeed, as a general proposition, the greater 
the control conferred on individuals in relation to their bodies, the greater 
the respect that is being accorded to individuals. Giving people control that 
extends beyond their physical selves accords further respect to individuals. 
Determining the appropriate boundary or limit of this extended control is, 
of course, a debatable and very difficult matter. Nevertheless, we feel 
confident in asserting that most people would support the notion that 
ordinarily they ought to be able to exercise some measure of control over 
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reproductive products that have emanated from them but are separate from 
their bodies.*° 

The problem with extending to people proprietary control over their 
reproductive products, and particularly the products of conception, stems 
from the uncertainty surrounding the status and nature of these products. 
If these products are viewed as standard objects of property in respect of 
which standard property principles should be applicable, then proprietary 
control poses no difficulty. If, however, embryos are viewed as persons in 
their infancy, proprietary control is problematic. In this case, to view 
embryos as property would be as unacceptable as slavery and the treat- 
ment of married women and children as chattels belonging to their 
husbands and fathers.®” Both these institutions have long since been 
repudiated by law. To treat people as objects of property in the control of 
other persons is dehumanizing. Property rights in other persons is anti- 
thetical to human dignity, the fundamental value of human autonomy or 
self-determination, and contemporary principles of equality. Moreover, the 
notion of property rights in products of conception can be viewed as 
particularly egregious because it threatens the security interest of persons 
who are incapable of providing for their own safety and protection. Owners 
of property may damage or destroy their property.** Children, on the other 
hand, must be safeguarded by their parents, and parental rights exist only 
to enable parents to discharge their legal obligations to their children.®° 

This mode of analysis may lead one to conclude that property law is 
incapable of affording an appropriate degree of respect and protection to 
reproductive materials, particularly embryos and fetuses. However, a full 
appreciation of the legal institution of property suggests that this may not 
be the case. Indeed, though there may be dangers in subjecting products 
of conception to property law, the dangers tend to be overstated and, 
perhaps, less menacing than the dangers of treating products of conception 
as living persons. The property model may well be able to accommodate 
competing interests in a more responsive and responsible manner than the 
law pertaining to persons. This is not to say that either the law of property 
or the law of persons ought necessarily to regulate the issues raised by new 
reproductive and related medical technology. 


Standard Proprietary Incidents 


There are numerous well-defined manifestations of proprietary control. 
These are often referred to as standard incidents of property. Collectively, 
these standard incidents form the bundle of rights, powers, immunities, 
privileges, and obligations that give specific expression to the right of 
control. The standard incidents are extensive and not mutually exclusive. 
They include (under both civil and common law principles) the right of 
possession; the right of exclusion; the power of alienation (including the 
right to sell, exchange, make gifts, etc.); the liberty to use, enjoy, and 
manage; the right of destruction and injurious use; and the right to the 
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fruits and profits (“derivative materials”) produced by the object of 
property.*° These standard incidents apply to the object of property itself, 
that is, the corpus, and also to the derivative materials generated by the 
corpus.°' All of these rights may be exercised exclusively by the owner of 
property. None of the rights is absolute. Indeed, one of the standard 
incidents of property is a proscription on use that is harmful to others.” 


Divisibility of Property 

It is unquestionably possible to have property without all of these 
standard incidents. Property law is capable of modifying the bundle of 
standard incidents to accommodate moral and policy concerns. In First 
Victoria National Bank v. United States, the U.S. Court of Appeals observed, 


An interest may qualify as “property” for some purposes even though it 
lacks some of these attributes. For example, an individual can have a 
“property” right in his job ... yet the job is not assignable, transferable, 
descendible, or devisable. The “right to publicity” is transferable during 
life ... but may not be devisable.* 


Both the common law itself and statute law derogate from the stan- 
dard bundle of property rights. 

As to the common law, while it is not routine for a standard incident 
of property to be set aside or modified in relation to a particular object of 
property, there are sufficient instances in which this has occurred to 
warrant the conclusion that property can and does exist even if all the 
classic incidents are not present. For example, in a number of different 
circumstances, private landowners’ rights of possession and exclusion have 
been moderated in deference to superior competing interests. Limiting the 
right of exclusion in this context means that private landowners cannot 
oust, or treat as trespassers, individuals who are on their land without 
their permission or even those whose presence has been objected to by the 
landowners.” The limitation on the landowner’s right of exclusion does not 
apply just in relation to persons of authority who come onto land, but also 
to private individuals.*° The competing interests or social goals and values 
that have led the courts to subordinate the proprietary right of exclusion 
are diverse and include economic development, public mobility, security of 
the person, and assisting the underprivileged and powerless.*° Moreover, 
common law courts have suggested that property owners’ rights of destruc- 
tion, unlike some of their other proprietary rights (such as their right of 
alienation), may come to an end at death.*’ Accordingly, a direction in a 
will to sell property and throw the proceeds into the sea, or a direction to 
“waste” the decedent’s lands, may not have to be complied with.*® Simi- 
larly, the privilege of property owners to use land in an unproductive and 
useless manner during their lifetimes may terminate at death.°° Thus, 
property may exist without a complete set of the usual incidents of 
ownership. Moreover, changes in circumstances can lead to changes in the 
standard incidents that the law attaches to an object of property. 
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The Existence of Property Absent the Right of Alienation 

It is probable that in Canada the right of alienation is not a necessary 
pre-condition to the existence of property."° One of Canada’s foremost 
legal scholars has observed, 

The fact that a right is made non-assignable by the law or by parties 

does not prevent it being property, if it otherwise would be ... It is simply 

the case that one characteristic of property is thereby taken from the. 

right,” 


Canadian cases that have held that professional licences are property 
for the purpose of matrimonial property division are consistent with this 
conclusion.’ These cases imply that in the absence of the right of 
alienation, property may still exist."°° This same point appears to have 
been in the mind of Rothman J.A. of the California Court of Appeal in the 
celebrated and controversial case of Moore v. Regents of the University of 
California. After concluding that in law persons may assert property rights 
in their own tissue, he stressed that he was not expressing an opinion on 
“whether use of human tissue or body parts ought to be ‘gift based’ or 
subject to a ‘free market.”’”* 


The Absence of Standard Incidents: When Does Property Disappear? 

There appears to be no quantitative or qualitative standard delineating 
the boundary between property and the absence of property on the basis 
of the number or types of standard incidents that apply to a particular 
object. In other words, how much of the pie of standard incidents may be 
missing before an object ceases to be characterized as property is not clear. 
In law, this question may not be of great moment.’” Property is not an all- 
or-nothing concept. It exists in degrees. In its pure form property entails 
the application of all the standard incidents, but it may also exist in diluted 
form when a lesser number of incidents are vested in an owner. When 
property exists in a diluted form an object is property for certain purposes 
but not for others. This is particularly apparent when one examines the 
law relating to property rights in corpses. 


Quasi-Property 

Property to which all the standard incidents do not apply has occa- 
sionally been referred to by scholars and the judiciary as “quasi-property.” 
The term has been used to describe the property interest of executors and 
families in a decedent’s body.’ This particular form of property is 
extremely weak. It vests its “owners” with possessory rights for the limited 
purpose of discharging their duties of burying the body or otherwise 
properly disposing of it.°’ Very few manifestations of proprietary control 
are associated with this form of property. For this reason, numerous 
writers and judges have expressed the opinion that there is no property in 
a dead body."** This view does not conflict substantively with judicial 
pronouncements to the effect that “quasi-property” rights exist in relation 
to corpses. Neither camp disputes the existence and scope of the 
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possessory rights of the executor or the family and neither camp would 
support the assertion that an executor may sell the decedent’s body or 
parts thereof. The difference is one of approach to taxonomy. 

Those who assert there is quasi-property in a dead body take the view 
that if some of the characteristics of property are present, a form of 
property exists.“°° To suggest there are no property rights in cadavers and 
in the same breath acknowledge that executors have possessory rights 
therein is somewhat bewildering to a property lawyer.''° Possession is one 
of the core concepts of property. It is both a standard incident and 
evidence of ownership.''! To say that there are possessory rights but no 
property rights is therefore a contradiction in terms. On the other hand, 
implicit in the approach that there is no property in a corpse is the notion 
that at some point proprietary control becomes so minimal it is inappro- 
priate and perhaps misleading to characterize any residual control as 
property. Without resolving the issue of which is a preferable approach, we 
view the use of the term “quasi-property” as attractive because it obviates 
the impossible (and, for that matter, unnecessary) task of rationally 
drawing a line between control that is proprietary and control that is 
insufficient to warrant the label “property.”!’” 


Sui Generis Interests 

There is yet another option available to courts in formulating the 
juridical character of an object. Objects may be characterized as sui 
generis, that is, unique. The interests of aboriginal peoples in their 
lands,''* of purchasers in cooperative apartment complexes,''* and of 
families and executors in cadavers’ have all been held to be sui generis. 
This classification is resorted to when the implications of ascribing an 
object to an established legal category is considered inappropriate or, at 
least, not wholly appropriate. In Phillips v. Montreal General Hospital, 
Justice Davidson was not prepared to treat a cadaver as property “in the 
ordinary sense of that word,” for if he did the cadaver would be subject to 
a creditor's right of seizure and retention.’’® On the other hand, in his 
view, at least one of the incidents of standard property necessarily had 
application to cadavers. The right to obtain and possess an object — the 
cadaver — was perceived to be practically indispensable to the discharge 
of the executor’s duty to bury.’’’ Accordingly, the executor’s or family’s sui 
generis interest in human remains entails both the presence and the 
absence of the standard characteristics of property. The same is true of the 
interest that Indian bands have in their lands. Indians have a legal right 
to possess and occupy their lands but do not have the right to alienate 
them.’** 

The applicability of some but not all of the standard incidents of 
property suggests that in the aforementioned cases the concept of sui 
generis interest is substantively the same as quasi-property. This is not 
inexorably the case. In theory, a sui generis interest need not have any 
particular characteristic, proprietary or otherwise. The utility of the sui 
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generis label, therefore, is that it permits the law relating to a particular 
object to be fashioned on a case-by-case basis, without the fetter of 
proprietary or other preconceptions. When interests are sui generis, courts 
are completely free to develop any legal regime they deem appropriate. As 
Justice Pannelli of the California Supreme Court stated in his reasons for 
judgment in the Moore case, classifying objects such as human tissue and 
fetuses as sui generis permits courts to regulate these objects with a view 
to achieving “policy goals rather than abandoning them to the general law 
of personal property.”’’’ In practice, however, sui generis interests, as they 
relate to objects, will always have proprietary characteristics. Some degree 
of control will be conferred on someone. Accordingly, at some point in the 
jurisprudential development of a sui generis interest it will be appropriate 
to refer to it as “quasi-property.” This is readily apparent in relation to the 
aforementioned examples of Indian lands, cooperative apartments, and 
cadavers. 


Curtailing Property Rights 


The Impact of Legislation on Property 

It is commonplace for legislation to modify the incidents of property. 
Aside from constitutional constraints, legislators may vary the bundle of 
rights in any manner they choose.’”° Legislation may enhance or derogate 
from the bundle of rights applicable to any object. 


Enhancing Property Through Legislation 

It is relatively rare for legislation to augment property. Undoubtedly 
this is the case because in its pure form property confers very significant 
and functionally sufficient control to its owners. However, legislation does 
occasionally amplify the standard bundle of property rights. Legislation 
that permits a landowner to abstract from a stream quantities of water 
larger than would be permitted by common law and legislation that permits 
the dumping of pollutants into the environment are examples of this form 
of legislation. Such legislation enhances the property rights of landowners 
by immunizing them from the standard proprietary proscription against use 
that is harmful to others. 

Legislation may also enhance property rights by establishing incen- 
tives to respect such rights in relation to particular objects. Such 
incentives are normally negative in nature. They take the form of sanctions 
that are intended to deter infringements of property. There is a myriad of 
such legislation. The Criminal Code is replete with provisions protecting 
property. Other legislation is also aimed at protecting property.’?! By 
having regard to the degree of legislative protection afforded to different 
types of objects — as measured by the severity of the sanction associated 
with improper interference with such objects — and to the nature of such 
protection,’ it is possible to construct a hierarchy of respect and 
protection accorded to various objects. For example, objects under the 
value of $1 000 are afforded less protection than are objects of greater 
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value.’** Special protections are accorded to animals, dwelling units, credit 
cards, corpses, and numerous other objects.'* Without delving into the 
specific details, it is important to observe that there is considerable variety 
in the nature and extent of the protection given to various objects of 


property. 


Legislation That Impairs Property 

Legislative derogation from the standard bundle of property rights is 
so pervasive and so obvious that it is unnecessary to develop and document 
this point extensively. The right to use and enjoy land is heavily regulated. 
Zoning laws and building standards detract very substantially from the 
landowner’s control over property. The mode of transfer of land is dictated 
by legislation. Renovations or alterations of buildings of historical value 
must be licensed or effectuated in a specified manner. Movables such as 
motor vehicles must meet certain safety and environmental standards 
before being imported into Canada. Motor vehicles may not be driven on 
public roads without an appropriate licence and, in some Canadian juris- 
dictions, may not be sold in the secondary market without a certificate of 
fitness. The manufacture, use, and installation of many movables must 
meet manufacturing, utility, and safety standards. Goods may not be sold 
if they are unfit for their intended purpose. Animals may not be destroyed, 
even by their owners, in a manner that causes them unnecessary pain, 
suffering, or injury.’”° 

A moment's reflection suggests that legislative impairment of property 
is intended to promote the public interest in a diversity of ways. The 
legislation described in the preceding paragraph is aimed at the orderly 
development of communities, public health and safety, the environment, 
and the humane treatment of animals. It is also intended to preserve a 
community’s architectural heritage and to protect consumers of goods. Of 
course, the list of public policies that justify an impairment or abrogation 
of property is not closed. Such policies vary from time to time and place to 
place. 

Accordingly, legislation may be used to negate socially undesirable 
effects of property law. Standard proprietary incidents may be wholly or 
partially abrogated. If the right to sell or even make a gift of an object is 
disagreeable for any reason whatsoever, legislation may negate the right. 
It is interesting to note that legislation that impairs or precludes alienation 
is actually quite common. Reference has already been made to the inalien- 
ability of Indian lands. Provincial liquor control legislation substantially 
impairs the alienability of liquor by private persons.’ Pharmaceutical 
legislation precludes any person, even a purchaser-owner of a prescription 
drug, from selling or otherwise disposing of the drug.'”’ A person on the 
verge of bankruptcy or insolvency may sell property for market value, but 
may not make a gift of such property.'’”* Most pertinent, provincial human 
tissue gift statutes, though not explicitly addressing the issue of whether 
human tissue is property,’”° limit alienability of such tissue to gratuitous 
or gift-based transfers. '*° 
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The Subject Matter of Property 


How does the law determine what objects may be the subject matter 
of property rights? The answer to this question may provide a principled 
basis for determining whether the human body and human tissue are 
objects of property. The significance of determining that the human body 
and body parts are capable of being treated as property is that it opens the 
door to the argument that derivative products of the body, including 
reproductive materials, are also property. 

Few cases address whether human bodies or tissue are objects of 
property owned by their “host.” Canadian cases have not addressed the 
issue in a considered manner. In Capostinsky v. Olsen,'*' the British 
Columbia Supreme Court held that people have property in their blood. In 
the recent case of R. v. Dyment, involving an unlawful seizure of blood in 
a hospital setting, the Supreme Court of Canada indicated that it was not 
resolving the case on the basis of property principles but that “it would not 
be too far-fetched to do so.”’** Neither of these cases provides reasoning or 
analysis to support the view that blood is or may be property. The cases 
have done little more than leave open this possibility. The U.S. juris- 
prudence is further developed, though it, too, is still at a preliminary stage. 
The Moore case, which is analyzed below, involved an in-depth and reflec- 
tive analysis of the issue of whether human beings have property in their 
own bodily tissues. The decision is significant for its qualified rejection of 
the property theory. Despite finding that policy precluded property theory 
from being used to protect Mr. Moore on the facts before it, the California 
Supreme Court made it clear it was not prepared to torpedo completely any 
role property theory might play in the protection of human beings. 


General Theory 

Until recently it was simply assumed that the human body is not 
property. People had property in things, were the owners of things, but 
were not considered to be objects of property themselves. Tort law 
distinguished and continues to distinguish between trespass to the person 
(assault and battery) and trespass to property (trespass to land and 
trespass to chattels). Even experts in property law who have been sensitive 
to conceptual similarities between persons and property have assumed that 
persons are not property. In Brown on Personal Property the following 
observation is made: 


The concept of rights in rem [that is, rights against the whole world] as 
rights in a thing does ... satisfactorily represent a large class of the rights 
in rem as juristically defined. It is not, however, inclusive of all such 
rights. The right of a person to be free from unauthorized bodily 
assaults and injuries is likewise one available against persons generally, 
and so in the sense in which the term is legalistically used is also a right 
in rem.’*° 


Nowhere in this text, or elsewhere, is there a satisfactory explanation 
of why in rem rights in things other than persons are proprietary, but in 
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rem rights of persons are non-proprietary. How do courts determine which 
objects are proprietary? 

First, it should be noted that not all material things are objects of 
property. Air and light, for example, have material properties but in most 
circumstances cannot be owned.’ Neither air nor light can in any prac- 
tical sense be exclusively controlled by anyone; moreover, the policy 
implications of conferring exclusive control over these things would be 
unthinkable.'*° Both of these points are instructive. They reflect the two 
methods or approaches used by courts in determining whether or not 
objects are property. If an object shares the characteristics of property, 
including its standard incidents, or if it is desirable from the perspective of 
policy to confer on a person exclusive rights of control over the object, then 
in law the object may be regarded as property. 

Cases concerned with whether university degrees or professional 
licences are property usefully illustrate both approaches. In the U.S. case 
of Graham v. Graham, the assertion that a degree is property for the 
purposes of matrimonial property division was rejected for the following 
reasons: 


An educational degree, such as an M.B.A., is simply not encompassed 
by the broad views of the concept of ‘property’. It does not have an 
exchange value or any objective transferable value on an open market. 
It is personal to the holder. It terminates on death of the holder and is 
not inheritable. It cannot be assigned, sold, transferred, conveyed, or 
pledged. An advanced degree is a cumulative product of many years of 
previous education, combined with diligence and hard work. It may not 
be acquired by the mere expenditure of money. It is simply an intellec- 
tual achievement that may potentially assist in the future acquisition of 
property. In our view, it has none of the attributes of property in the 
usual sense of that term.'*° 


Similarly, in the Canadian case of Linton v. Linton the Ontario High 
Court concluded that there is no property in a professional licence because 
it lacks basic proprietary characteristics such as transferability and 
exchange value.'*’ In addition, the court indicated that policy considera- 
tions dictated that such a licence ought not to be treated as property. 
Valuation of a degree is such a speculative exercise that it could result in 
substantial inequity in the final division of the parties’ matrimonial 
estates.'*® In the U.S. case of Woodworth v. Woodworth,'** the policy 
arguments for and against recognizing an advanced degree as property were 
the central focus of the judgment. The Michigan Court of Appeals rejected 
the legitimacy of “the standard proprietary characteristics” approach 
advocated in the Graham case, in the following terms: 

Yet whether or not an advanced degree can physically or metaphysically 

be defined as “property” is beside the point. Courts must instead focus 

on the most equitable solution to dissolving the marriage ...'“° 
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It is clear that policy is the core determinant of which objects are 
property and which are not. Cases concerned with the issue of whether 
novel objects, such as degrees,’*’ entertainment spectacles,’ news,'*’ or 
confidential information,’“* are objects of property are replete with policy 
analysis. Implicit in this form of analysis is the recognition that property 
is instrumental or purposive in character. Property is recognized to exist 
and is juristically engineered with a view to promoting policies and inter- 
ests. The particular policies and interests that justify conferring on 
individuals exclusive rights of control over an object are diverse, inter- 
minable, and often in competition with other important policies or interests. 
The pro-proprietary policies and interests range from very general to very 
specific and from pragmatic to quixotic. They include economic efficiency 
and productivity (including reward for labour), physical and psychological 
security, privacy, dignity, morality, autonomy, liberty, freedom of and from 
speech, and freedom of intimate association.’*? No single policy is 
indispensable to the existence of property.’*° 

It has been convincingly argued that objects that contribute to the 
positive development of individuals, that promote healthy self-realization or 
self-constitution, ought to be recognized not only as property, but also as 
a superior species of property entitled to the greatest respect and protection 
afforded to objects of property.'*” Positive development of individuals 
(“personhood”) is facilitated by personal security, privacy, autonomy, and 
liberty,’*® and the expectation of having these things. Therefore, it is not 
surprising that the property-for-personhood approach views the human 
body and the home as the ultimate objects of property. As Professor Radin 
observes, 


If property in one’s body is not too close to personhood to be considered 
property at all,[’*9] then it is the clearest case of property for personhood. 
The property/privacy nexus of the home is also a relatively clear case in 
our particular history and culture.’*° 


The Human Body as an Object of Property 

Both standard characteristics and policy analysis were used by a 
majority of the California Court of Appeal in the Moore case to support the 
view that people have property in their own bodies.’*' In that case, Mr. 
Moore asserted a claim to a share of money generated by a patented cell 
line derived from bodily tissue taken from his diseased spleen. His spleen 
had been removed as part of his treatment for leukemia. Mr. Moore alleged 
that his cells and tissue were used to develop the cell line without his 
knowledge or consent. The various defendants in the case brought an 
action to strike out Mr. Moore’s claim on the theory that even if all the facts 
he alleged were proved there was no basis in law for recognizing his claim. 
This defence prevailed at first instance and Mr. Moore’s action was struck 
out. However, on appeal, the California Court of Appeal ruled in favour of 
Mr. Moore and reinstated his action. The court was unanimous in accept- 
ing the theories of breach of fiduciary obligation and breach of duty of full 
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disclosure. A majority of the Court of Appeal, despite forceful and 
emotional dissent on this point, also agreed that on the facts alleged, 
property law could afford relief. On further appeal, the Supreme Court of 
California unanimously affirmed the non-property theories accepted by the 
Court of Appeal, but by majority refused to permit Mr. Moore to maintain 
the lawsuit on the property theory.'”” 

Speaking for the majority of the California Court of Appeal, Justice 
Rothman reasoned that people have property in their own bodies because, 
in relation thereto, they exercise the classic proprietary incident of control. 
He stated, 

‘Property’ refers not to a particular material object but to the right and 

interest or domination rightfully obtained over such object, with the 

unrestricted right to its use, enjoyment and disposition ... The rights of 
dominion over one’s body, and the interests one has therein, are recog- 
nized in many cases. These rights and interests are so akin to property 
interests that it would be a subterfuge to call them something else. 
[emphasis added]’** 


Policy analysis was extensively used in the Moore case both to support 
and to assail the notion that people have property in their bodies and body 
parts. The majority of the Court of Appeal considered the promotion of 
privacy and dignity — personhood rationales — as irresistible justifications 
for concluding that people have property in their bodily tissue. Justice 
Rothman warned, 


A patient must have the ultimate power to control what becomes of his 
or her tissues. To hold otherwise would open the door to a massive 
invasion of human privacy and dignity in the name of medical 
progress.'** 


The Supreme Court of California, by a majority, rejected the property 
theory adopted by the Court of Appeal for three primary reasons.'’* 

First, justice could be done, and Mr. Moore’s privacy and dignity 
interests protected, without resort to the “troublesome” law of property. 
Justice Pannelli, writing for the majority, stated, 

One may earnestly wish to protect privacy and dignity without accepting 
the extremely problematic conclusion that interference with those 
interests amounts to a conversion of personal property. Nor is it 
necessary to force the round pegs of “privacy” and “dignity” into the 
square hole of “property” in order to protect the patient, since the 
fiduciary-duty and informed-consent theories protect these interests 
directly by requiring full disclosure.'”° 


It is not uncommon for courts to prefer non-property theories to solve 
problems, especially in novel situations.'°’ Property rights are expansive. 
They confer on their owners an extensive array of potent rights. By opting 
for a non-property approach the difficult policy question of which rights 
attach to an object of property is avoided.’ Policy analysis is notoriously 
indeterminate. For this reason, especially when the policies implicated are 
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fundamental, courts have often expressed a preference for legislative and 
other solutions. 

That the legislature is better suited than the courts to develop a 
proprietary regime pertaining to body parts was a second reason offered by 
Justice Pannelli for opting to resolve Mr. Moore’s complaint on the basis of 
non-proprietary theories.’ The notion that legislative solutions are 
preferable to judicial ones is a theme often articulated in cases involving 
novel questions of property.’° This is so for reasons of principle and, as 
well, for practical reasons that relate to the ability of courts and legislatures 
to resolve complex problems. With regard to principle, the view has often 
been expressed that it is more appropriate for an institution with a demo- 
cratic mandate to resolve fundamental questions of policy.’®’ Similarly, 
there is widespread recognition and acceptance that legislatures are far 
better equipped to resolve complex problems properly.'’” 

The third policy reason for rejecting the property theory was very 
specific. It was accepted by the Supreme Court that juristic recognition of 
property in human tissue could become a significant impediment to 
medical and scientific research. Such recognition could hinder research by 
restricting access to necessary raw materials’ and could deter even 
researchers acting in good faith, who might fear the strict liability regime 
of the tort of conversion.’™ 

It was the cumulative effect of these three reasons that led the 
majority of the Supreme Court of California to conclude that property law 
is an inappropriate vehicle with which to impose liability on the various 
defendants. However, it must be stressed that the court did not reject 
outright the theory that people have property rights in their bodies and 
body parts. Future use of this theory was expressly left open by the 
majority judgment of Justice Pannelli when he stated, 


While we do not purport to hold that excised cells can never be property 
for any purpose whatsoever, the novelty of Moore’s claim demands 
express consideration of the policies to be served by extending liability. 
[emphasis added]!® 


It may well be that in a case in which neither fiduciary nor informed 
consent theories have application, a court will be tempted or “forced” to 
accept the property theory. For example, had Mr. Moore’s tissue been 
stolen from a laboratory by a stranger and developed into a commercially 
profitable cell line, or had an organ or other tissue been stolen for personal 
use, it may be that only property theory could fairly or effectively rectify 
these wrongs.’ Accordingly, if it is necessary for the proper protection of 
human beings to recognize that they have property rights in their own 
bodies, it is conceivable that such recognition will take place. 

Finally, it is important to note that if the courts persistently refuse to 
recognize that people have property rights in their own bodies, this is not 
necessarily fatal to the theory that people have property rights in products 
of conception to which they have contributed or in relation to which they 
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have some other interest.’°’ The existence or absence of property rights of 
human beings in their own bodies does not necessarily determine whether 
they have property interests in reproductive material. The latter issue may 
be legitimately resolved only on the basis of policy. 


Conclusion 


In sum, the concept of property is not a monolithic and intractable 
concept. There is considerable variation in the degree of control conferred 
by property on its owners. This variation is a product of both common law 
and legislation. Concepts such as “sui generis objects” and “quasi- 
property” are a testimony to the variability of the concept. Though 
standard proprietary incidents apply to almost all objects, legislative 
regulation engenders considerable variety in the bundle of rights associated 
with even these objects. Further species of property are created by 
statutory codes that comprehensively regulate objects in a policy-specific 
manner without resort to or the aid of the common law.’® The variability 
of property reflects differential policy considerations, which are brought to 
bear by different objects of property. 


Reproductive Material as Property. 


Del Zio v. Presbyterian Hospital 


Three cases in the United States have considered the issue of whether 
reproductive materials are property. The first case, Del Zio v. Presbyterian 
Hospital,’® decided in 1978, involved a married couple who participated in 
an in vitro fertilization procedure at the defendant hospital. The physician 
removed an ovum from Mrs. Del Zio, fertilized it in vitro using sperm from 
her husband, and then stored the culture in an incubator. However, the 
chairman of the department of obstetrics and gynaecology at the hospital, 
on discovering this, took the view that in vitro fertilization was experimental 
and ought to be discontinued. Accordingly, he destroyed the culture, 
without the knowledge or consent of the Del Zios. The Del Zios brought an 
action claiming damages for (1) conversion of their property and (2) inten- 
tional infliction of emotional distress. The judge allowed these claims to go 
to the jury, which found against the Del Zios on the conversion claim but 
awarded them damages of $50 000 for intentional infliction of mental 
suffering. 

Some commentators have taken the view that the rejection by the jury 
of the conversion claim supports the proposition that an embryo ex utero 
does not constitute property.’” Others have suggested that, because it is 
a jury decision, the Del Zio case is of no value in terms of offering any 
insight into the legal status of the embryo ex utero. For example, one writer 
notes, 
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No issues of law dealing with the legal status of such embryos were 
decided. In all likelihood, the jury was motivated more by sympathy for 
the infertile Del Zios, and was convinced that the couple had in fact 
suffered emotional harm. These factors were more likely at the core of 
the award, rather than any determination by the jury that the doctor had 
committed an identifiable wrong against the embryo.'” 


However, one must not overlook the fact that the judge in Del Zio 
allowed the conversion claim to go to the jury. The juridical status of an 
embryo is a question of law to be determined by the judge; it is not a 
question of fact for the jury. Thus, in allowing the claim to go to the jury, 
the judge must have been of the opinion that, as a matter of law, an 
embryo ex utero can be regarded as property for the purposes of a cause of 
action based on conversion.’” This is confirmed by the opinion issued by 
the same judge in later proceedings. The defendant in Del Zio applied to 
have the jury’s award set aside on the grounds that it was inconsistent to 
find in the plaintiffs’ favour on one claim (emotional distress) and in the 
defendant’s favour on the other claim (conversion). In dismissing this 
argument, District Judge Stewart stated, 

The jury could reasonably have found liability on the conversion claim, 

but rendered a verdict for defendants on the basis that the amount of 

damage for conversion was too speculative to be determinable ... 

Consequently, the jury may have concluded, and properly so, that any 

damages for conversion were already included in the damages awarded 

for the intentional tort.’” 


The judge’s explanation of the reasons for the jury’s verdict is, of 
course, pure speculation. However, his statement that the jury “could 
reasonably have found liability on the conversion claim” confirms that the 
judge was of the opinion that, as a matter of law, the embryo ex utero could 
be characterized as property and thus form the subject matter of a claim 
based on conversion. It appears, however, that the judge arrived at this 
conclusion without any reasoned analysis (or even discussion) of the 
relevant legal principles and case law, and for that reason the Del Zio 
decision is of minimal persuasive authority in Canada.’ 


York v. Jones 


In York v. Jones,’” Mr. and Mrs. York enrolled in a program of in vitro 
fertilization at the Jones Institute in Virginia. They signed a form that 
outlined both the nature of the cryopreservation procedure that would be 
used by the Institute to preserve their “pre-zygotes” (the term used in the 
parties’ agreement) and also their rights in relation to the frozen pre- 
zygotes.'’° During the course of the treatment the Yorks moved to 
California. They sought to transfer a single remaining frozen pre-zygote at 
the Jones Institute to a similar institute in Los Angeles. Both their 
personal request for such a transfer and a request made on their behalf by 
a physician associated with the Los Angeles facility were denied. The Yorks 
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filed suit against the Jones Institute with a view to compelling the transfer. 
They asserted, among other things, that the Institute was in breach of 
contract and, as well, that it had committed the tort of detinue. This tort 
protects property interests and is proved if a person with a right to imme- 
diate possession of a chattel requests the return of the chattel and is 
improperly denied.'’’ The various defendants moved to strike out the 
Yorks’ statement of claim on the theory that even if all the facts alleged by 
the Yorks were proved, the law did not sustain the theory of their case. The 
motion was denied, leaving intact both allegations — breach of contract and 
detinue.’” 

With respect to contract, the court held that the parties had entered 
into a contract of bailment. A bailment relationship is a proprietary 
relationship in which a bailee has possession of a chattel belonging to a 
bailor..” When a bailment exists, bailees have an absolute obligation to 
return the subject matter of the bailment to the bailor.“°° Some writers 
have suggested that the court simply assumed without question that a 
frozen embryo is the property of gamete donors.’*’ However, this does not 
appear to be the case. Rather, the court held that the bailment relationship 
between the Yorks and the Jones Institute arose from their written agree- 
ment, not because the agreement indicated an intent that the parties enter 
into such a relationship, but because in the circumstances of the case it 
evidenced that all the requisite elements of a bailment relationship were 
present. The requirement that the Jones Institute be in possession of the 
Yorks’ property was clearly satisfied according to the court by the intention 
apparent in the agreement to treat the pre-zygotes as property. 

The conclusion that the pre-zygote was property because the parties 
intended to treat it as such is strange indeed. Whether an object is 
property is a question of law and not a question to be determined by the 
intention of parties to a private agreement as gauged by their agreement. 
It makes little sense to permit parties to create rights operative against the 
whole world in a contract intended to set out the rules of their personal 
relationship.'*’ The legal question is determined by policy. A discussion 
of policy was conspicuous by its absence in the York case. In any event, 
the court held that a bailment existed and that the specific terms of the 
contract did not, in the circumstances of the case, waive the standard 
obligation of a bailee to return the subject matter of the bailment. Having 
concluded that the pre-zygote at issue belonged to the Yorks, the court also 
approved of the detinue theory of the case. 

It will be appreciated that the York case, like Del Zio, is not a 
particularly strong authority for those who would assert that the law 
recognizes property in reproductive material. In Del Zio the characterization 
of the frozen embryo as property was implicit. In York the issue was 
expressly addressed, but the conclusion reached was based on minimal 
and probably suspect legal reasoning. 
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Davis v. Davis 

The most recent, interesting, and informative of the U.S. cases con- 
fronting the issue of whether products of conception are property is Davis 
v. Davis. Mr. and Mrs. Davis were participants in the program of in vitro 
fertilization at a Tennessee fertility centre. After several unsuccessful 
implantations, seven embryos were placed in cryogenic storage for future 
use. Subsequently, the Davises’ marriage disintegrated. In their divorce 
proceedings the couple fought for “custody” of the embryos. Mrs. Davis 
sought to have the embryos implanted. At trial she successfully asserted 
that the embryos were living persons and their custody should be deter- 
mined on the basis of the traditional test of “best interests of the child.”’® 
Mr. Davis argued that the embryos were property with the potential of 
becoming human beings. On this basis he sought an order that the parties 
be given joint control over the embryos. Justice Young of the Tennessee 
Circuit Court expressly rejected the notion that the embryos were property 
and concluded that the embryos were human beings as of the moment of 
conception. Accordingly, custody of the embryos was determined by family 
law principles and not property law. Because the embryos were human 
beings in need of protection, the doctrine of parens patriae and its 
attendant “best interests of the child” test were applied."** Justice Young 
took the view that it was in the “manifest best interest of the children, in 
vitro, that they be made available for implantation to assure their 
opportunity for live birth.”’® For this reason, Mrs. Davis was awarded 
custody. 

On what basis did Justice Young conclude that embryos are human 
beings and not property? With respect to property, he relied on a 
conclusory statement made by Senator Gore to a subcommittee of Congress 
to the effect that human beings and property differ sharply.’ In addition, 
and far more salient, he seemed to proceed under the assumption that if 
embryos were classified as living persons they could not be categorized as 
property belonging to another. In the end, Justice Young accepted as 
scientific “fact” that embryos are living persons. He gave legal expression 
to this “fact” by conferring on the embryos the legal status of living persons. 
The resolution of two scientific issues seems pivotal to Justice Young’s 
analysis. First, he found as a fact that upon conception a unique indi- 
vidual distinct from all others comes into existence. He accepted the 
minority opinion of the various experts who testified before him that the 
cells of in vitro embryos are differentiated from one another and from the 
cells of other embryos.'*’ Secondly, he rejected the argument that an 
in vitro embryo cannot be said to be a living person because it does not 
have the usual characteristics of living persons such as a nervous system 
and other body parts. He concluded that embryos are completely consti- 
tuted persons: 


Upon fertilization, the entire constitution of the ... [person] is clearly, 
unequivocally spelled-out, including arms, legs, nervous systems and the 
like; that upon inspection via DNA manipulation, one can see the life 
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codes for each of these otherwise unobservable elements of the unique 
individual.'*° 


This approach — classifying for legal purposes according to scientific 
attributes — is extremely problematic. It shrouds a subjective value choice 
about when, and to what degree, a product of conception should be 
accorded the rights and protections of human beings. Assuming, arguendo, 
that Justice Young’s findings on the scientific issues were correct, it is far 
from apparent why a scientific approach, and in particular the scientific 
criteria adopted by Justice Young,’ should be the exclusive touchstone of 
the juridical status of an embryo as a human being. As the Supreme Court 
of Canada stated in Tremblay v. Daigle,‘”° in determining whether a fetus 
is a person for the purposes of the Quebec Charter of Human Rights and 
Freedoms 

Metaphysical arguments may be relevant but they are not the primary 

focus of inquiry. Nor are scientific arguments about the biological status 

of a foetus determinative in our inquiry. The task of properly classifying 

a foetus in law and in science are different pursuits. Ascribing person- 

hood to a foetus in law is a fundamentally normative task.‘ 


Even if an embryo is fully constituted in a genetic sense, it is not clear 
why this fact warrants treating the embryo as a child. At least arguably 
there is more to being a living person than being organic material pro- 
grammed over time to mature into a human being. In Davis, Justice Young 
did not advert to philosophical and psychological criteria of being a living 
person. Nor was there any discussion of why these and other perspectives 
do not inform the judgment of the court on the question of what is, in law, 
a human being.’ 

More to the point, a general inquiry into when human beings come 
into existence is too unfocussed. A preferable approach, supported by 
contemporary legal analysis, is purposive classification.'** This entails 
asking whether embryos should be treated as human beings, not as an 
abstract and general question, but for the specific purpose of determining 
which set of principles best resolves a custody dispute between progenitors 
of the embryos. Asking the question purposively facilitates the identifica- 
tion of competing interests, which should be the focus of consideration in 
the resolution of any legal dispute.'°* The proper accommodation of 
competing interests in a difficult case is not advanced by the simple and 
unfocussed expediency of classification. Until the purpose and ramifica- 
tions of classification are known it is impossible to classify in a rational 
manner. The proper accommodation of competing interests is facilitated by 
the identification and judicious weighing of these interests. The reasoning 
process requires that competing interests be identified and weighed first 
and that classification subsequently occur in accordance with the first 
stage of the reasoning process. The only acceptable exception to this 
approach is to characterize an object as sui generis. This classification, of 
course, does not impair the important first stage of the reasoning process. 
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In its review of the trial decision in Davis, the Tennessee Court of 
Appeal seems to have gone through at least a semblance of the process of 
identifying and weighing competing interests.’”° It should be noted that by 
the time the case was heard by the Court of Appeal, both Mr. and 
Mrs. Davis had remarried, and neither wished to have a child parented by 
the other. However, Mrs. Davis wished to make the pre-embryos available 
to others.'% Justice Franks, rendering the unanimous judgment of the 
court, overturned the trial judgment and awarded the parties “joint control 
of the fertilized ova ... with equal voice over their disposition.”’*’ The trial 
judgment was reversed because 

Awarding the fertilized ova to ... [Mrs. Davis] for implantation against ... 

[Mr. Davis's] will constitutes impermissible state action in violation of... 

[Mr. Davis’s] constitutionally protected right not to beget a child where 

no pregnancy has taken place.'° 


The recognition that Mrs. Davis also had a fundamental right to 
prevent procreation involving her reproductive material (her competing 
interest) was the basis for awarding the parties a joint interest. As to the 
embryos themselves, the court noted that under the law and public policy 
of Tennessee they were not entitled to the same protection as “persons.” 
Justice Franks elaborated by stating that as embryos mature “they are 
accorded more respect than mere human cells because of their burgeoning 
potential for life.”’°? He then added that “even after viability, they are not 
given legal status equivalent to that of a person already born.” In the 
result, the court directed that a judgment be entered “vesting” the former 
couple with “joint control of the fertilized ova and with equal voice over their 
disposition.”*" 

Though the language used by Justice Franks necessarily implies a 
rejection of the trial court’s view that embryos are living persons, at no 
point does he affirmatively and expressly describe the embryos as property. 
Nevertheless, the terminology used to describe the interests in the embryos 
is suspiciously property-like.*” Moreover, to the extent that control over 
objects, other than persons, is an indication of property, this case can be 
viewed as recognizing in a de facto sense that people may have property 
rights in pre-implantation embryos. The most important contribution of the 
case, however, is not its implications for taxonomy. Instead, it is the 
articulation of the policy underlying the court’s order that the parties 
together control the destiny of their embryos. 

The public policy in favour of choice in procreation decisions may be 
a potent basis for the recognition of property or property-like rights in 
reproductive material. In Davis the Court of Appeal acknowledged that this 
policy had constitutional vitality. Both parties were held to have a 
constitutional right not to beget children before pregnancy.?”~ In Canada, 
on facts similar to Davis, it is unlikely that the policy in favour of 
procreative choice could be asserted as a constitutional right. Though the 
Canadian Charter of Rights and Freedoms may well support a constitutional 
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right not to procreate,*™ it is doubtful whether such a right could be 
advanced in a purely private dispute between divorcing spouses.””° Never- 
theless, there is at least a reasonable prospect that Canadian courts will 
recognize that procreative choice is a fundamental value informing private 
law,”°° a value that is capable of fashioning a proprietary right in embryos 
in much the same manner as it did in the Davis case. 

In conclusion, the cases of Del Zio, York, and Davis support the view 
that reproductive material is property. In addition, the California Supreme 
Court in Moore appears to have taken the view that fetuses ought to be 
regarded as “objects sui generis.”*°’ None of the cases adopts the standard 
incidents approach, and (with the exception of the Court of Appeal’s 
judgment in Davis) none engages in a policy analysis.” Indeed, as noted 
above, legal reasoning is entirely absent or erroneous in some of the cases. 
Nevertheless, the cumulative effect of these decisions is significant in that 
they demonstrate a willingness to characterize reproductive material as 
property. Though the cases involve diverse factual contexts, the central 
issues are the same, namely, who should have control over reproductive 
material and what should be the nature and extent of this control. These 
cases view property law as an appropriate regime within which to determine 
these issues. As the Court of Appeal judgment in Davis indicates, there 
may well be strong policy justification for doing so. 


The Implications of Applying a Property Analysis 


Unfettered Property Rights in Reproductive Materials 


We have seen that existing case law gives some legitimacy to applying 
a property law analysis to reproductive material. This section examines the 
implications of such an analysis. First, we consider the consequences of 
applying a “pure property” analysis, that is, an unrestricted, unfettered 
property law regime. This should not be taken to imply that a property law 
regulation of reproductive material must necessarily be unrestricted or, 
indeed, that this form of regulation is desirable. On the contrary, we 
conclude later in this section that an unfettered property law regime should 
(and almost certainly would) be viewed as inappropriate. Nonetheless, it is 
important at this juncture to highlight some of the consequences of an 
unrestricted property law analysis. 

The implications described in the following text are illustrative,” not 
exhaustive. We have chosen examples that focus on the main legal issues 
likely to arise with respect to control over reproductive material. In 
exploring the effects of an unfettered property law analysis, it is assumed 
(for this purpose) that the human body is treated in the same manner as 
objects to which the pure property concept is applicable. This assumption 
is made for illustrative purposes only and does not reflect our judgment 
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about the likely outcome of a property analysis in relation to the human 
body. 

eens that standard incident analysis were applicable to human 
beings, it would have the following results. The rights of possession and 
exclusion would promote security, autonomy, and privacy interests of 
individuals. These rights would protect at least the physical integrity of 
human beings. The right of use and enjoyment would protect autonomy 
and liberty interests. It would promote both freedom of movement and 
activity of individuals. Specifically with respect to reproductive material, 
the right to derivative matter would support a claim to products generated 
by a person’s body, including (presumably) gametes. Thus, donated sperm 
or ova would be owned by the donor. On the death of the donor the 
gametes would be dealt with according to the terms of the donor’s will or, 
if there were no will, according to the law of intestate succession. Thus, 
taking the facts of a French case as an example,”’° if a man were to die 
leaving frozen sperm in a sperm bank, the beneficiary of his estate (for 
example, his widow)*'’ would be entitled to the sperm.””” 

The ownership of zygotes produced by the union of gametes would be 
determined on the basis of the property doctrine of accession. Though not 
entirely clear, the law of accession would probably support the conclusion 
that zygotes are owned in common (probably jointly) by the contributors of 
the gametes.*’* Accordingly, an embryo ex utero could not be implanted, 
destroyed, or otherwise dealt with in the absence of consent from both 
gamete donors. Both could agree to have the embryo cryopreserved without - 
any restriction on the duration of storage; both could agree to have the 
embryo implanted in another woman. If the gamete donors were married 
and subsequently went through divorce proceedings, the frozen embryo 
would probably be viewed as matrimonial property and its ownership deter- 
mined according to matrimonial property legislation.”'* On the basis of the 
law of accession, an embryo, once implanted, would probably be viewed as 
belonging to the woman in whom it is implanted.?® 

The standard application of the right of destruction would permit 
individuals to destroy themselves, as well as any reproductive materials 
they own.”’° Thus, gamete donors would have the legal right to require that 
their stored gametes be destroyed. As noted earlier, an embryo ex utero 
could not be destroyed without the consent of both gamete donors. The 
right of alienation, in theory, would permit individuals to-sell or donate 
their physical person and any reproductive materials they own. The right 
of alienation would also permit individuals to use their bodies as security 
for loans or the performance of other obligations. Since property law 
considers the objects of property to be divisible and attaches the standard 
incidents of ownership to parts of the corpus of property, human body parts 
and parts of human reproductive materials could also be sold or gifted or 
used to secure benefits. 

With respect to non-therapeutic research and experimentation on 
embryos ex utero, a pure property analysis would impose only one — 
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restriction, namely, that the consent of both gamete donors be obtained. 
In addition, under an unfettered property regime, donors could sell their 
embryos for research, and indeed they could create embryos solely for this 
purpose, with no intention of using them for implantation. 

If research on embryos were to generate financial profit, the donors 
would probably have a legal right to these profits or at least a share thereof. 
If the research were done without the consent of the gamete donors (a 
situation analogous to that in the Moore case), a property law analysis 
would entitle them to sue for damages for conversion, which would proba- 
bly include the profits generated by the research.”’’ If the research were 
done with consent, the parties’ rights would probably depend on the terms 
of any agreement, and, in the absence of an express agreement, the law 
might imply a contractual right to a reasonable share of the profits 
generated by the research. 


The Desirability of a Property Analysis 


Concerns About a Pure Property Regime 

The description in the previous paragraphs is intended to present 
graphically the implications of a relentless application of pure property 
principles to the bodies of human beings and their reproductive material. 
Some of these implications are undoubtedly desirable. Liberty, privacy, 
autonomy, and dignity are promoted by property rights. Other implications 
would be viewed by many as problematic, if not downright chilling. A 
marketplace for human body parts and reproductive materials, and rights 
of destruction and experimentation, raise profound questions of morality 
and social policy.”’® 

That some of these implications have been viewed as entirely 
unacceptable can be seen from legislation pertaining to new reproductive 
technologies in other countries, and also from law reform reports in 
Canada. For example, with respect to research and experimentation on 
embryos, the Law Reform Commission of Canada has recommended a 
number of controls and regulations,”’* including a prohibition on experi- 
mentation after the fourteenth day of embryonic development.?”° A similar 
prohibition was recommended by the Ontario Law Reform Commission?’ 
and is also contained in legislation in the United Kingdom.’ The guide- 
lines issued by the Medical Research Council of Canada (MRC) (which must 
be complied with by any researcher seeking funding from the MRC) state 
that research on embryos “should be limited to research directed toward 
improvement of infertility management, using embryos up to a stage of 
development of no more than 14 to 17 days.”’? In addition, the Law 
Reform Commission of Canada recommended that the creation of embryos 
solely for the purpose of scientific research be a criminal offence,?* and 
that certain types of experimentation (such as ectogenesis and partheno- 
genesis) be prohibited.” 
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Restrictions have also been imposed or recommended with respect to 
the storage of gametes and embryos. For example, the U.K. legislation 
provides a maximum storage of 10 years for gametes and 5 years for 
embryos.”"° A 10-year limit on storing frozen embryos was also recom- 
mended by the Ontario Law Reform Commission,*”’ whereas the Law 
Reform Commission of Canada recommended a 5-year limit.?”° 

The commercial implications of unfettered property rights in body 
parts and reproductive material are also likely to be viewed as unaccept- 
able. Canadian human tissue gift legislation prohibits the sale of human 
tissue and body parts (except blood or blood constituents).”° A similar 
position has been adopted in foreign legislation dealing with reproductive 
material: in the Australian state of Victoria, for example, legislation 
prohibits payment (other than expenses) to gamete donors,”* as does the 
U.K. legislation unless there is express authorization by statutory 
directions.?*! In both the United Kingdom’ and Victoria,”** commercial 
surrogacy is also prohibited,*** and the new (as yet unproclaimed) Quebec 
Civil Code makes all surrogacy agreements void.”*° 

It is clear from the foregoing discussion that some of the implications 
of a pure property analysis have been viewed as inappropriate by a number 
of legislatures and law reform agencies. However, only some of the property 
law implications have been rejected. In other instances, the position 
adopted by legislatures and law reform agencies has been entirely in line 
with a property law analysis. For example, we have seen that a property 
law regime would vest exclusive control of gametes, and joint control of 
embryos ex utero, in the gamete donors. This is precisely the position 
adopted by the U.K. legislation.”*° Moreover, it is important to bear in mind 
that the implications of an unfettered “personhood” analysis, when applied 
to embryos (including those ex utero), are at least equally unacceptable, 
and probably more so, than the implications of an unfettered property 
regime. This point lies at the heart of the judicial resistance to the notion 
that concepti are human beings. As Professor Dickens comments, 

If pre-embryos were to be given the legal status of persons or human 

beings ... a radical revolution in our public, constitutional and private 

law would be achieved with repercussions extending far beyond the 

areas of abortion and management of reproductive choice. From private 

inheritance and succession law [?*’] to public revenue law affecting 
allowances for dependent children, from provincial law on the protection 

of children by parents and by officers of child welfare agencies to federal 

law on Criminal Code liability for manslaughter and police investiga- 

tional duties where manslaughter is suspected, provisions and effects of 

laws would have to be fundamentally reassessed. Women’s privacy 

would be devastated by tests mandated to determine if they were 

abusing unborn children ...?°8 
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Capacity of Property Law to Respond to These Concerns 

Is property law capable of modifying the bundle of standard incidents 
to accommodate moral and policy concerns? Can there be property in the 
human body and derivative reproductive materials without, for example, a 
right to sell parts, or without the other implications that are likely to be 
viewed as unacceptable? 

The answer to these questions is a clear yes. We have already 
discussed in some detail the capacity of the common law of property to 
modify the standard property incidents to respond to policy considera- 
tions.”*° We have also noted how legislation often imposes restraints on 
property rights to accommodate policy concerns and competing superior 
interests.**° Thus, it would be incorrect to assume that if the law of 
property were to regulate issues relating to reproductive material, this 
would necessarily have to be an unfettered property regime. Such a regime 
exists in very few instances, and it would be unrealistic to suppose that it 
would exist in relation to reproductive material. 

Consider, as a specific example, the fundamental issue involved in the 
Davis case**! — who ought to have control of a frozen embryo? If we decide 
that, as a matter of policy, the gamete donors ought to have joint control, 
we may also view property law as an appropriate mechanism by which to 
achieve that policy goal. Property law has the capacity to recognize that the 
gamete donors have joint “ownership” of the frozen embryo.”** However, it 
does not necessarily follow that the owners should be able to sell their 
property (indeed, existing law precludes this),’** or pass it on to their heirs, 
or consent to its being used for scientific research. These issues give rise 
to different policy considerations and may require different legal responses. 

Property law is capable of responding responsibly to the policy 
concerns implicated by standard property analysis. Moreover, property law 
has the capacity to be responsive to changing circumstances such as the 
implantation and maturation of reproductive materials. Although progeni- 
tors of an embryo may have joint rights in the embryo in its in vitro stage, 
these rights do not imply that after implantation the progenitors continue 
to enjoy joint rights. The doctrines of accession and fixtures in property 
law are analogues that demonstrate property law’s capacity to view owner- 
ship as having changed upon the affixation of an object of property. That 
an owner's right of destruction over reproductive material may be dimi- 
nished as the conceptus matures is also a notion that property law is 
capable of embracing.”* 

Embryos may be viewed either as quasi-property objects or as sui 
generis objects. Particularly in the case of sui generis objects, law may be 
developed without the fetter of preconceived rules or policies.”*° Competing 
interests can be identified and weighed in relation to each of the specific 
issues that will or may emerge in relation to reproductive material. The 
common law, legislation, or a combination of the two are capable of 
fashioning a special proprietary regime suitable to the unique subject 
matter of reproductive material. 
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Problems with a Common Law Response 

In the previous paragraphs we stressed that the common law of 
property has the capacity to respond to policy concerns by tailoring a 
special proprietary or sui generis regime to regulate reproductive material. 
However, in an area aS unique as this, one cannot predict whether that 
capacity — that potential — will be realized. As we have already discussed, 
U.S. courts have shown some willingness to use the law of property to 
resolve legal issues within this area. It is impossible to predict whether this 
trend will continue and whether it will be followed in Canada. 

This difficulty highlights one of the problems inherent in a common 
law,”*° case-by-case approach — its unpredictability and uncertainty. If we 
leave it to judges rather than legislatures to determine whether (and to 
what extent) property law should be used to regulate reproductive material, 
the law will develop essentially on an ad hoc basis, with the eventual 
outcome uncertain. Moreover, there is a danger of lack of uniformity, with 
judges in different provinces (and, indeed, different judges in the same 
province) adopting disparate legal analyses of the same issues. In an area 
such as this, the need for uniformity and certainty in the law seems 
particularly compelling.”*” 

Probably the strongest objection to a common law response is that the 
legislature is usually a far more appropriate forum for deciding issues of 
public policy. As the Supreme Court of Canada noted in Tremblay v. 
Daigle, “Decisions based upon broad social, political, moral and economic 
choices are more appropriately left to the legislature.”*® The issues 
generated by new reproductive technologies are significant and contentious 
and require proper research, consultation, and debate. The legislative 
process is unquestionably more suited to this task than is the judicial 


process.”*° 


Conclusion: Avoiding the Problem of Taxonomy 


We have seen that a property law model, particularly one modified by 
legislation, has the capacity to respond to policy concerns and to accom- 
modate competing interests. Thus, it could be viewed as an appropriate 
regulatory device for determining legal issues generated by the new 
reproductive technologies. However, several law reform agencies have 
rejected this conclusion, summarily dismissing the property model as 
entirely inappropriate. . For example, the Law Reform Commission of 
Canada stated that “the law should never treat embryos and foetuses as 
mere objects.”’” Likewise, the Warnock Committee in the United Kingdom 
rejected as “undesirable” the concept of property in human embryos and 
recommended that “legislation be enacted to ensure there is no right of 
ownership in a human embryo.”?>! 
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However, if we examine this type of recommendation more closely, it 
becomes apparent that it is really property law’s label, rather than its 
principles, that is being rejected. This is particularly true of the Warnock 
Report. Although the Report purports to reject a property law model, a 
number of writers have noted that many of its recommendations in fact 
embrace property law principles.” For example, Professor Kennedy 
expresses the opinion that a close examination of the Warnock Report's 
specific recommendations reveals a “hoax,””*’ or an analysis that is either 
jurisprudential “nonsense” or, at the very least, jurisprudentially flawed.?™ 
This is because the substance of the Report’s recommendations pertaining 
to use, alienation, and destruction of embryonic materials creates property 
by conferring on various persons, including “the couple,” incidents of - 
control.2> Both Kennedy, in his acrid denunciation of the Warnock 
Committee’s handling of the issue of property in embryos, and Justice 
Rothman of the Supreme Court of California in the Moore case?’ concur 
that if rights of control exist in relation to an object, a property regime may 
well exist. 

Although new reproductive technology gives rise to a wide range of 
legal questions, the central issue is essentially the same, namely, the 
allocation of control and “decisional authority.”°’ As Professor John 
Robertson states, 

_ The question of decisional authority is really the question of who owns 

or has a property interest in early embryos. Applying terms such as 

“ownership” or “property” to early embryos risks misunderstanding. 

Such terms do not signify that embryos may be treated in all respects 

like other property. Rather, the terms merely designate who has author- 

ity to decide whether legally available options with early embryos will 

occur, such as creation, storage, discard, donation, use in research, and 

placement in a uterus. Although the bundle of property rights attached 

to one’s ownership of an embryo may be more circumscribed than for 

other things, it is an ownership or property interest nonetheless.” 


We agree entirely with this view and wish to stress that terms such as 
“property” and “ownership” are likely to be misunderstood in the present 
context. As the earlier part of this paper explains, the legal concept of 
property focusses on control over things rather than things themselves. 
Thus, a recommendation that embryos ex utero ought to be treated as the 
property of the gamete donors merely implies that property law is an appro- 
priate legal mechanism for determining issues of control and decision- 
making authority. However, there is a real danger that this will not be 
understood, and that the recommendation will be taken to mean that 
human embryos should be treated as objects, “of no more moral worth than 
a hamster or a piece of mouse tissue.”””? 

Thus, for symbolic (as well as political) reasons, it may be advisable to 
refrain from applying the term “property” to reproductive materials. More- 
over, using the term “property” to describe reproductive materials to a 
certain extent may create inappropriate preconceptions about the juridical 
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nature of these unique materials. Accordingly, it is our recommendation 
that any legislative scheme should characterize reproductive material as sui 
generis. This recommendation ought not to be treated as a rejection of the 
law of property in its entirety. Any statutory scheme regulating new 
reproductive technology will necessarily reflect policy choices, some of 
which will undoubtedly embrace property concepts. The law of bailment, 
and its application to stored embryos, is an example in point.*° An express 
statement, either in the Commission’s report or in any subsequent legisla- 
tion, that reproductive material is not property could be misleading and 
could prevent.courts from using appropriate property concepts in applying 
and interpreting the legislation. A legislative scheme that characterizes 
reproductive material as sui generis, but that does not reject property 
principles, affords courts this latitude without evoking an unwarranted and 
unnecessary emotional debate. 

By virtue of its neutrality, a sui generis approach is indeterminate in 
its implications and necessarily involves uncertainty. However, this draw- 
back can be minimized by comprehensive legislation containing specific and 
substantive rules. Accordingly, it is essential that the legislation address 
as comprehensively as possible the many issues arising from reproductive 
material and related technologies. It is only where the legislation is silent 
or unclear that the sui generis approach may produce uncertainty, but in 
our view this is preferable to a more rigid approach based on the charac- 
terization of reproductive material as either property or person. 

It is beyond the scope of this paper to make recommendations with 
respect to the policies that should be promoted by a body of law pertaining 
to reproductive material and technologies. The thrust of our recommenda- 
tions, that reproductive material be characterized as sui generis, is policy 
neutral. Without knowing what policy choices are likely to be made by the 
Commission, we cannot discuss the legal and policy implications of charac- 
terizing reproductive materials as sui generis. Indeed, it would be folly to 
do so. What we can say and have said is that our suggested model pro- 
vides sufficient legal flexibility to accommodate a wide range of policy 
choices; however, it does not offer a basis for making these policy choices. 
Indeed, that is the very reason for our recommending a sui generis charac- 
terization. It is essential, especially in this context, that legal frameworks 
not dictate (or even influence) policy choices. 


Addendum 


A number of important legal developments have occurred since the 
original paper was submitted to the Commission in January 1992. The 
case of Davis v. Davis (discussed above) was appealed to the Tennessee 
Supreme Court in 1992.*°' The Supreme Court affirmed the Court of 
Appeals’ conclusion that pre-embryos are not “persons” in law. However, 
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the Court also held that the Court of Appeals was wrong in implying that 
the Davis’ interest in the pre-embryos was in the nature of a property 
interest. The Supreme Court concluded that “preembryos are not, strictly 
speaking, either ‘persons’ or ‘property,’ but occupy an interim category that 
entitles them to special respect because of their potential for human life.”? 
Although noting that the Davis’ did not have a “true property interest,” the 
Court observed that “they do have an interest in the nature of ownership, 
to the extent that they have decision-making authority concerning 
disposition of the preembryos.”** In the end, the Court held that Ms. 
Davis’ interest in being able to donate the pre-embryos to another couple 
was over-ridden by Mr. Davis’ interest in choosing not to have children; 
thus the Court found in favour of Mr. Davis. 

In another recent case, Hect v. Superior Court (Kane),”™ the California 
Court of Appeal held that cryogenically preserved sperm was a “unique” 
category of “property” which formed part of the decedent-donor’s estate, 
and therefore was subject to the decedent’s directives in his will. Relying 
on the decision of the Supreme Court of Tennessee in Davis, the Court 
noted that the “value of sperm lies in its potential to create a child after 
fertilization ...” and that the decedent’s decision-making authority regarding 
his sperm gave him an “interest” “in the nature of ownership.”?® Lillie J. 
stated that, even if the sperm was not governed by the general law of 
personal property, it occupied an “interim category” of “property” that was 
subject to the jurisdiction of the Probate Court.*®° Lillie J. also observed 
that the Moore case did not definitively resolve the “debate over the 
existence or extent of a property interest in one’s body.”*’ In addition, it 
was held that there was no public policy impediment to giving effect to the 
wills direction that the sperm be given to the decedent’s surviving 
companion, an unmarried woman. This was so notwithstanding the 
objection of the decedent’s surviving adult children. 

The recent New Brunswick Queen’s Bench decision of Re Wishart’® is 
also of some importance. In that case the Court suggested that a direction 
in a will to destroy the testator’s horses would be contrary to public policy. 
The decision is further evidence of the common law’s ability to restrict the 
property interests of an individual in order to further social policy. 
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these resources, but the non-economic costs — social, psychological, and moral — 
may be too high. As well, it has been argued that alienability of bodily tissue would 
seriously impede medical research and, in the long term, human health. Accord- 
ingly, it is our strongly held view that on occasion the reasons favouring inalien- 
ability may outweigh the reasons championing the right of alienation. In those 
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beings’ bodily tissue is property was overturned by the Supreme Court of California. 
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executors succeeded in obtaining an order for immediate delivery of the decedent’s 
remains, he states, 


This case makes it quite clear that to say there is no property whatsoever 
in a dead body, is, in some respects at least, epigrammatic. For on what 
else, if not on something in the nature of property and on the right to 
possess it, could the claim of the executors rest, even if the ultimate 
destination of the property was burial. 


To characterize an object as sui generis does not necessarily mean that it has some 
of the attributes of property, though it may. When it does, it is reasonable to 
characterize the object as “quasi-property.” See also Miner v. C.P.R., [1910-11] 3 
Alta. L.R. 408, at 414 (S.C.) where Beck J. adopts the following description of 
property in a corpse enunciated in the U.S. case of Pettigrew v. Pettigrew, 207 Pa. 
313, 64 L.R.A. 179 (1904): It is “property subject to a trust, and limited in its rights 
to such exercise as shall be in conformity with the duty out of which the rights 
arise.” In the context of that case this too is a description of the concept of quasi- 
property. See also the U.S. case of Pterce v. Proprietors of Swan Point Cemetery, 14 
Am. Rep. 667, at 681 (R.I. Sup. Ct. 1872), where the term “quasi-property” is 
actually used. 


107. See Re Atkins, [1989] 1 All E.R. 14 (Co. Ct.); Hunter v. Hunter (1930), 65 
O.L.R. 586 (Ont. H.C.); Lambert v. Dumais (1942), B.R. 561 (Que. C.A.); L. Rozovsky, 
“Death, Dead Bodies and the Law,” Canadian Hospital 47 (July 1970): 52-55. The 
right of proper disposition would include the right to donate a decedent’s body for 
medical research and to donate organs for transplant purposes. In both cases the 
right exists only in the event that the deceased did not during his or her lifetime 
express wishes to the contrary. The possessory rights vested in the family of a 
decedent may be the basis of an action seeking compensation for mental or emo- 
tional distress suffered as a result of mistreatment of the corpse: see, e.g., Edmonds 
v. Armstrong Funeral Home Ltd. (1931), 1 D.L.R. 676 (Alta. S.C.); Philips v. Montreal 
General Hospttal, supra, note 106, particularly at 486 and 489. Both are wrongful 
autopsy cases. 

The concept of rights existing for the sole purpose of discharging duties is also 
evident from the parent-child relationship: see supra, note 89 and accompanying 
text. 
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108. The leading case on the issue of whether there is property in a corpse answers 
the question in the negative: see Williams v. Williams (1882), 20 Ch. D. 659. At p. 
665, J. Kay states this oft-quoted conclusion: 


Accordingly the law in this country is clear, that after the death of a man, 
his executors have a right to the custody and possession of his body 
(although they have no property in it) until it is properly buried. 


109. This approach to characterization is not limited to cases involving property in 
cadavers. It was adopted by the majority of the California Court of Appeal in the 
Moore case, supra, note 79, with respect to the issue of whether people have 
property rights in their own living bodies. Rothman J.A. answered this question in 
the affirmative on the basis of the theory that “control means property.” He 
reasoned (ibid., 504-505) as follows: 


“property” refers not to a particular material object but to the right and 
interest or domination rightfully obtained over such object, with the 
unrestricted right to its use, enjoyment and disposition ... The rights of 
dominion over one’s body, and the interests one has therein, are recognized 
in many cases. These rights and interests are so akin to property interests 
that it would be a subterfuge to call them something else. [emphasis added] 


The Supreme Court of California rejected the conclusion that Mr. Moore should be 
recognized as having property rights in his body for the purposes of the action he 
was pursuing. See infra, notes 151-67 and accompanying text. 


110. See Philips v. Montreal General Hospital, supra, note 106, where the court 
expresses its bafflement with the assertion that a corpse cannot be the subject of 
property rights. 

111. In the Australian case of N.R.M.A. Insurance Ltd. v. B. & B Shipping & Marine 
Salvage Co. Pty. Ltd. (1947), 47 S.R. (N.S.W.) 273, at 279, Chief Justice Jordan 
stated that “de facto possession is prima facie evidence of seisin in fee [i.e., outright 
ownership] and right to possession.” 


112. The use of the term “quasi-property” sends out a clear signal that not all the 
standard incidents of property are applicable to the object of the quasi-property 
regime. Its use should eliminate, or at least substantially reduce, any danger of 
overstating the stature of the property rights involved. It is true that the quasi- 
property approach does not eliminate the necessity of drawing an arbitrary line. 
Instead of separating property and no property, this approach requires a separation 
of property and quasi-property. However, much less turns on where the latter line 
is drawn. The term merely connotes in a very general way that not all property 
rights apply to a particular object. Whenever the term is used, very specific analysis 
is required to delineate precisely what incidents of control are vested in the holder 
of the quasi-property rights. In a different but related context (see the discussion 
pertaining to sul generis interests, infra, notes 114-19 and accompanying text), 

Dickson C.J. of the Supreme Court of Canada cautioned that going beyond a 
specific description of the substantive content of the juridical nature of Indian title 
“is both unnecessary and potentially misleading.” See Guerin v. The Queen (1984), 

20 E.T.R. 6, at 29-30 (S.C.C). 


113. Ibid., 29-30. 
114. See Freeborn v. Goodman (1969), 6 D.L.R. (3d) 384, at 405 (S.C.C.). 
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115. Philips v. Montreal General Hospital, supra, note 106, 489. In that case the 
court described the property in human remains as “sui generis to which peculiar 
and limitative qualities attach.” 


116. Ibid., 485. 


117. Ibid., 486. This seems to be the thrust of Justice Davidson’s comments on the 
Q v. Fox case, Q.A. & E. 593, which he discusses at this page. 


118. Guerin v. The Queen, supra, note 112, 29-30. It is clear that Canadian 
Indians may surrender their interest to the Crown, who must then deal with the 
land as a fiduciary for the benefit of the surrendering Indians. 


119. Supra, note 79 (Sup. Ct.), 156. This rather cynical statement is somewhat 
unfair. The general law of personal property, like all law, proprietary or otherwise, 
has been fashioned by policy. Nevertheless, it is true to say that characterizing an 
object as sui generis opens the door to the achievement of different policy goals that 
are not achieved by the standard law of personal property. In short, characterizing 
an object as sui generis avoids preconceptions about the appropriate policies to be 
served in the regulation of that object. 


120. There are two types of constitutional constraints that would impair the ability 
of legislatures to interfere with property. First, legislative jurisdiction over 
“property” is assigned to the provincial legislatures and not Parliament by the 
Constitution Act of 1867. However, Parliament may legislate in relation to property 
as an incidental aspect of its authority over various specified subject areas. For 
example, Parliament may and does legislate to regulate property as an incidental 
aspect of its exclusive legislative powers in the field of criminal law — see P.W. 
Hogg, Constttutional Law of Canada, 3d ed. (Toronto: Carswell, 1992), chap. 18. 
The Criminal Code provides for offences against property such as theft (ss. 322-34), 
robbery (s. 343), and breaking and entering with intent (s. 348). Secondly, both 
Parliament and the provincial legislatures must respect the Canadian Charter of 
Rights and Freedoms, which forms part of the Constitution. Accordingly, legislation 
affecting property that abrogates or derogates from one of the rights and freedoms 
set out in the Charter and that cannot be justified in a free and democratic society 
may be struck down as invalid. Accordingly, and hypothetically, legislation 
confiscating all pension funds in Canada might be susceptible to constitutional 
attack on the theory that such legislation violates the constitutional proscription 
against laws that interfere unjustifiably with security of the person. 


121. See, e.g., the petty trespass acts of the various provinces. See also legislation 
pertaining to wildlife, domestic animals, etc. 


122. In some cases legislation confers immunity to property owners for conduct 
relating to the protection of property. The scope of the immunity varies according 
to the nature of property. It appears, for example, that owners of dwelling houses 
may go further in protecting their homes than owners of personal property: see the 
Criminal Code, ss. 38-42. 


123. Ibid., s. 334. 


124. The various provisions of the Criminal Code pertaining to these objects are 
collected in the index to D. Watt and M.K. Fuerst, eds., Tremeear’s Criminal Code 
(Toronto: Carswell Legal Publications, 1990), 1303. 


125. Criminal Code, s. 446(a). 


282 Overview of Legal Issues in NRTs 


126. See, e.g., Liquor Control Act, R.S.A. 1980, c. L-17, ss. 2, 69, 70, 88 and 100. 
127. See, e.g., Pharmaceutical Association Act, R.S.A. 1980, c. P-7, s. 37. 
128. See, e.g., Fraudulent Preferences Act, R.S.A. 1980, c. F-18. 


129. It can be argued that implicit in the title of the legislation “Human Tissue Gift 
Act” is the notion that human tissue is property. Gift-giving ordinarily implicates 
or connotes property. However, in a technical (and perhaps artificial) sense this is 
not a necessary conclusion. It is possible to construe the word “gift” in the title as 
referring to a gift of service on the part of a donor and not a gift of the object 
(property). The U.S. Uniform Anatomical Gift Act, s. 7155.6, provides that the “use 
of any human tissue donated ... for the purpose of transplantation in the human 
body shall be construed for all purposes as a rendition of a service by each person 
participating therein and shall not be construed as a sale of such tissue.” This 
provision may well reflect the reality in relation to the various actors involved in a 
transplantation process with the exception of the donor. That the donor is 
gratuitously providing more than services is simply a reality. 


130. The scope of the prohibition is extensive and relatively clear. All human tissue 
(and “human tissue” is broadly defined) is precluded from being sold. In Canadian 
common law jurisdictions, blood is exempted from the prohibition against sale: see, 
e.g., Human Tissue Gift Act, R.S.A. 1980, c. H-12, s. 10. In Quebec, regenerative 
tissues, including blood, are similarly exempted: see Civil Code of Quebec, article 
20. It is reasonably clear, therefore, that in common law provinces the legislation 
prohibits the sale of all human reproductive materials. One exception is Manitoba, 
where the legislation expressly excludes reproductive material from the definition 
of “tissue”: see Human Tissue Act, S.M. 1987-88, c. 39, s. 1. In Quebec the ban 
likely extends to all these materials, though it is somewhat debatable whether male 
gametes fit outside the proscription of sale of human tissue, because they may be 
viewed as regenerative in nature. The Uniform Tissue Donation Act 1989, issued 
by the Conference of Commissioners on Uniform Legislation in Canada, also 
excludes human reproductive material from the definition of “tissue” for the 
purposes of the Uniform Act. 


13a. (1981) 327+5-C.L.R:.97 (S.C): 


132. [1988] 2 S.C.R. 417, at 432 per La Forest J. (Dickson C.J.C. concurring). The 
Court also noted that several provinces explicitly vest property in blood samples in 
hospitals. This point was not considered relevant to the issue before the Court of 
whether the seizure of blood at the hospital violated the protection against 
unreasonable search and seizure afforded by s. 8 of the Canadian Charter of Rights 
and Freedoms. 


133. Raushenbush, supra, note 81, 4. 


134. Ibid., 8. In some circumstances people can acquire proprietary rights in light 
and air. One can own oxygen in a tank used for deep sea diving. In some juris- 
dictions one can acquire an easement of light that gives a person continuing access 


to light. However, such an easement does not entitle a person to exclude others 
from the light. 


135. The former point is made in Brown on Personal Property, ibid. 
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136. 574 P. 2d. 75, p. 77 (Colo. 1978). The decision in Graham was expressly 
endorsed in the Canadian case of Whitehead (Burrell) v. Burrell (1983), 47 B.C.L.R. 
PRO SKOH F 


137. Supra, note 102. 


138. Ibid., 458, where Killen J. states, “The licence, or the employment it leads to, 
is fraught with contingencies such as death, illness, dismissal or economic down- 
turn which make its capitalized valuation grossly unfair and unrealistic.” 


139. 337 N.W. 2d 332 (Mich App. 1983). In this case the Michigan Court of 
Appeals held that a law degree was property and ordered its value to be apportioned 
upon marriage breakdown. 


140. Ibid., 335. 
141. See supra, notes 136-40 and accompanying text. 


142. Victoria Park Racing and Recreation Grounds Co. Ltd. v. Taylor (1937), 58 
C.L.R. 479 (Aust. H.C.). 


143. International News Service v. Associated Press, 248 U.S. 215 (1918). 
144. R. v. Stewart (1988), 63 C.R. (3d) 305 (S.C.C.). 


145. For a review of some of these policies see Litman, supra, note 94, 371. See 
also Semayne’s Case (1604), 5 Co. Rep. Qla, p. 91b, 77 E.R. 194, at 195 (K.B.), 
where Lord Coke rationalizes property in a home as affording individuals “defence” 
and “repose.” Canada, Task Force on Privacy and Computers, Privacy and 
Computers, Report of a Task Force established jointly by Department of 
Communications and Department of Justice (Ottawa: Department of Justice, 1972) 
noted the connection between privacy and human dignity, stating (p. 13) that 


privacy transcends the physical and is aimed essentially at protecting the 
dignity of the human person. Our persons are protected not so much 
against the physical search (the law gives physical protection in other ways) 
as against the indignity of the search, its invasion of the person in a moral 
sense. 


146. The Canadian Medical Association, supra, note 6, 45, suggests that human 
gametes ought not to be regarded as property because they are not the result of 
“production” in the sense of being the result of “a deliberate, conscious and 
intentional activity that lies within the control of the individual, both as to nature 
and direction.” This view implies (incorrectly) that production and effort are the 
touchstones of property, and it ignores the wide range of other policy factors 
underlying the existence of property. 


147. M.J. Radin, “Property and Personhood,” Stanford Law Review 34 (1982): 957- 
1015. 


148. Ibid., particularly 960 and 991. 


149. The reference to a person’s body being too close to personhood to be 
considered property is to the notion that objects of property are necessarily external 
to human beings. Blackstone’s classic definition of property incorporates this 
notion of externality. He defines property as “that sole and despotic dominion which 
one man claims and exercises over the external things of the world, in total 
exclusion of the right of any other individual in the universe”: see Sir W. Blackstone, 
Commentaries on the Laws of England, vol. 2 (Oxford: Clarendon Press, 1765). 
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Radin, supra, note 147, 966, reiterates the requirement of externality in the 
following terms: 


the idea of property seems to require some perceptible boundary, at least 
insofar as property requires the notion of thing, and the notion of thing 
requires separation from self. This intuition makes it seem appropriate to 
call parts of the body property only after they have been removed from the 
system. 


This analysis assumes that a body is a person and not an external embodiment of 
a person. If in fact a person is a disembodied mind, a rational, conscious, and 
immaterial agent, as some philosophers view persons, then human bodies are 
indeed external, though intimately connected, objects. See Radin, tbid., 962-65, for 
a discussion of this philosophical view of persons. 


150. Ibid., 978. 
151. Supra, note 79. 


152. The United States Supreme Court subsequently denied a petition for writ of 
certiorari — {11 S. Ct. 1388 (1991). 


153. Supra, note 79 (C.A.), 504-505. Professor Kennedy, supra, note 54, 134, 
expresses a similar view with respect to the Report of the Committee of Inquiry into 
Human Fertilisation and Embryology, The Warnock Report, Cmnd. 9314 (London: 
Her Majesty’s Stationery Office, 1984). This issue is discussed further infra, notes 
252-56 and accompanying text. 


154. Supra, note 79 (C.A.), 508. 
155. Supra, note 79 (Sup. Ct.). 
156. Ibid., 158. 


157. In the degree and professional licence cases, some courts have concluded that 
it is preferable to solve the problem of equitable division of the value of a degree by 
using the law of alimony. This approach avoids the uncertainty and unfairness 
inherent in the speculative exercise of evaluating the capital worth of a degree: see 
Mahoney v. Mahoney, 442 A. 2d 1062 (N.J. Super. A.D. 1982). 


158. Even where a property approach is adopted, courts often prefer to avoid 
difficult policy choices. It will be recalled that J.A. Rothman held that Mr. Moore 
had property rights in his cells, but refrained from expressing a view on whether 
such rights included the right to sell. “That question of policy,” he noted, “must be 
determined by the Legislature” — Moore, supra, note 79 (C.A.), 504. 


159. Supra, note 79 (Sup. Ct.), 160. 


160. See, e.g., the judgment of Brandies J. in International News Service v. 
Associated Press, supra, note 143, and the judgment of Lamer J. in R. v. Stewart, 
supra, note 144. 


161. In R. v. Stewart, supra, note 144, 317, Lamer J., in discussing whether 
confidential information should be treated as property for the purposes of the law 
of theft, stated, 


Indeed, the realm of information must be approached in a comprehensive 
way, taking into account the competing interests in the free flow of infor- 
mation and in one’s right to confidentiality, or, again, one’s economic 
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interests in certain kinds of information. The choices to be made rest upon 
political judgments that, in my view, are matters of legislative action and 
not of judicial decision. 


162. In his dissent in International News Service v. Associated Press, supra, note 
143, Brandies J. discussed in some detail the advantages of legislative solutions 
over judicial ones in a case in which a novel property theory is being advanced. 
Indeed, the majority of the court accepted the plaintiffs theory that it had quasi- 
property in the news. After outlining several options a legislature could consider 
with a view to protecting the news gathering and distribution industry, Brandies J. 
suggested (p. 267) that the legislature might “prescribe the conditions under which 
and the extent to which the protection should be afforded.” He then observed that 
the legislature might put into place administrative machinery necessary to ensure 
such protection, and concluded (p. 267) as follows: 


Courts are ill-equipped to make the investigations which should precede a 
determination of the limitations which should be set upon any property 
right in news, or of the circumstances under which news gathered by a 
private agency should be deemed affected with a public interest. Courts 
would be powerless to prescribe the detailed regulations essential to full 
enjoyment of the rights conferred, or to introduce the machinery required 
for enforcement of such regulations. Considerations such as these should 
lead us [that is, the judiciary] to decline to establish a new rule of law in the 
effort to redress a newly-disclosed wrong, although the propriety of some 
remedy appears to be clear. 


See also Foley v. Interactive Data Corporation, 254 Cal. Rptr. 211 (Cal. 1988), where 
it is stated that “legislatures in making ... [complex] policy decisions, have the ability 
to gather empirical evidence, solicit the advice of experts, and hold hearings at 
which all interested parties present evidence and express their views.” In Tremblay 
v. Daigle, supra, note 40, 553, the Supreme Court of Canada noted that “decisions 
based upon broad social, political, moral and economic choices are more appro- 
priately left to the legislature.” 


163. Supra, note 79 (Sup. Ct.), 161. 


164. This latter point is made by Justice Pannelli, ibid., 162-63, in the following 
terms: 


If the use of cells in research is a conversion, then with every cell sample 
a researcher purchases a ticket in a litigation lottery. Because liability for 
conversion is predicated on a continuing ownership interest, companies are 
unlikely to invest heavily in developing, manufacturing, or marketing a 
product when uncertainty about clear title exists. 


165. Ibid., 160. The reference to policy in this extract is a reference to all three 
reasons discussed in the preceding portion of the text. These reasons are 
summarized in Pannelli J’s reasons for judgment immediately following this 
quotation. 


166. The former hypothetical situation involving the development of a cell line for 
profit might be effectively dealt with on the basis of the law of “unjust enrichment.” 
If so, the wrong could be rectified without treading onto the dreaded turf of 
property. On the other hand, if human tissue is taken not for profit, it would seem 
that property theory alone could remedy the wrong. For an introduction to the 
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basic requirements of an action based on unjust enrichment theory see M.M. 
Litman, “The Emergence of Unjust Enrichment as a Cause of Action and the 
Remedy of Constructive Trust,” Alberta Law Review 26 (1988): 407-70. 


167. E.g., a surrogacy arrangement. 


168. Intellectual property statutes, including patents, industrial designs, and 
copyright, are examples of comprehensive codes. 


169. Unreported, 74 Civ. 3588 (U.S. Dist. Ct., S.D.N.Y., April 12, 1978). Part of the 
memorandum decision of District Judge Stewart is extracted in M.H. Shapiro and 
R.G. Spece, Cases, Materials, and Problems on Bioethics and Law (St. Paul: West 
Publishing, 1981), 522. For a discussion of the case see B.M. Dickens, “Artificial 
Reproduction and Child Custody,” Canadian Bar Review 66 (1987), 65; M.A. Pieper, 
“Frozen Embryos — Persons or Property?: Davis v. Davis,” Creighton Law Review 
23 (1990), 816. 


170. See, e.g., L.B. Andrews, “The Legal Status of the Embryo,” Loyola Law Review 
32 (1986), 367-68; Pieper, supra, note 169, 817; E.K. Poole, “Allocation of Decision- 
Making Rights to Frozen Embryos,” American Journal of Family Law 4 (1990), 77. 


171. J.J. Saltarelli, “Genesis Retold: Legal Issues Raised by the Cryopreservation 
of Preimplantation Human Embryos,” Syracuse Law Review 36 (1985), 1047-48. 


172. See M.F. Sublett, “Frozen Embryos: What Are They and How Should the Law 
Treat Them?” Cleveland State Law Review 38 (1990), 599. 


173. Shapiro and Spece, supra, note 169, 527. 
174. See supra, note 2. 
175. 717 F. Supp. 421 (E.D. Va. 1989). 


176. The agreement, in describing the rights and responsibilities of the Yorks in 
relation to the pre-zygotes, repeatedly used possessory language (“our pre-zygote”); 
indicated that it was the responsibility of the Yorks to determine the “disposition” 
of the pre-zygotes; required the Yorks in the event of divorce to determine the “legal 
ownership” of the pre-zygotes in a “property settlement”; and finally set out three 
options for the disposition of the pre-zygotes in the event that the Yorks no longer 
wished to initiate a pregnancy. The three options were donation (on an anonymous 
basis) to another infertile couple, donation for approved research, and terminal 
thawing. 


177. See L.N. Klar, Tort Law (Toronto: Thomson Professional Publishing Canada, 
1991), 60-64. 


178. The case was subsequently settled and the Yorks were allowed to transfer the 
frozen embryo to California: see J. Robertson, “In the Beginning: The Legal Status 
of Early Embryos,” Virginia Law Review 76 (1990), 463. 


179. See Tyler and Palmer, supra, note 81, 70. 
180. Ibid. 
181. See, e.g., Robertson, supra, note 178, 463. 


182. However, there is nothing wrong with the parties opting, by contract, to treat 
their relationship as a property relationship as long as such an arrangement is not 
contrary to public policy. If that is all the parties did in the York case, the judgment 
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is sound; but in that event the case does not stand for the proposition that in law 
pre-zygotes are property for the purpose of bailments. 


183. WL 14095 (Tenn. Cir. 1989). 


184. A number of writers have pointed out the inconsistency (or absurdity) of 
concluding that an embryo ex utero is a person and thus may not be harmed, but 
that once it is implanted it can be aborted: see, e.g., Pieper, supra, note 169, 828; 
B.M. Dickens, “Comparative Judicial Embryology: Judges’ Approaches to Unborn 
Human Life,” Canadian Journal of Family Law 9 (1990), 188-89. 


185. Supra, note 183, 25. 
186. Ibid., 20-21, where Young J. quotes Senator Gore as stating, 


I disagree that there’s just a sliding scale of continuum with property at one 
point along the spectrum and human beings at another. I think there’s a 
sharp distinction between something that is property and something that 
is not property. 
187. Ibid., 16-18. This, of course, was a rather controversial finding of fact. The 
majority of experts expressed the opinion that the cells were undifferentiated. 
Justice Young found that “genetic fingerprinting” was capable of establishing 
differentiation. He concluded (p. 18) as follows: 


The Court is persuaded that this relatively new technique opens a tiny 
window to the world to see and be aware of the most intimate and intricate 
details of man from his very beginning. The Court finds and concludes that 
the cells of human embryos are comprised of differentiated cells, unique in 
character and specialized to the highest degree of distinction. 


188. Ibid., 19. 


189. Other scientific criteria have been suggested as relevant in determining the 
existence of human life: see, e.g., J. Rubenfeld, “On the Legal Status of the 
Proposition that ‘Life Begins at Conception,’” Stanford Law Review 43 (1991), 
620-27; Robertson, supra, note 178, 444-45; Kennedy, supra, note 54, 121-23. 


190. Supra, note 40. 
191. Ibid., 552-53. 


192. Dickens, supra, note 184, 186, describes Justice Young’s reasoning as 
reflecting “fundamentalist pro-life ideology rather than legal learning.” 


193. See Litman, supra, note 166, 407-408. 


194. Robertson, supra, note 178, 449, states that “the embryo’s legal status will be 
determined by the importance of competing interests of bodily integrity, procreative 
choice, and family formation, and not by whether the early embryo is a prenatal 
subject of rights, or merely a living, human entity that deserves special respect.” 
See also Rubenfeld, supra, note 189, 627. 


195. U.S.L.W. 2205 (Tenn. App. 1990). 
196. See Dickens, supra, note 184, 192. 
197. Supra, note 195, 2206. 

198. Ibid. 

199. Ibid. 
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200. Ibid. 
201. Ibid., emphasis added. 
202. See in particular tbid., 2206. 


203. Of course, in the United States, based upon Roe v. Wade, 410 U.S. 113 
(1973), Mrs. Davis's right not to beget children would endure into the pregnancy 
period. 


204. The most obvious basis of such a right would be section 7 of the Charter, 
which guarantees “the right to life, liberty and security of the person.” See in 
particular the judgment of Wilson J. in R. v. Morgentaler, supra, note 53. 


205. The Canadian Charter of Rights and Freedoms has application only to cases 
involving government or “state action,” hence the argument that the Charter is 
inapplicable in private disputes. See B. Slattery, “The Charter’s Relevance to Private 
Litigation: Does Dolphin Deliver?” McGill Law Journal 32 (1987): 905-23; R. Elliot 
and R. Grant, “The Charter’s Application in Private Litigation,” University of British 
Columbia Law Review 23 (1989): 459-505. However, if the litigation of divorcing 
parties were based upon legislation such as a provincial matrimonial property act, 
it could be argued that there is sufficient state action to invoke constitutional 
analysis: see Litman, supra, note 94, 398-99. If frozen embryos are property 
governed by the distribution scheme of such legislation, and a court chooses to 
exercise its statutory discretion to depart from the equal sharing presumption found 
in the legislation, the deprived party may be able to argue that his or her Charter 
right to procreative choice has been infringed by the manner in which the court 
exercised its distributive discretion. Of course, just as the courts have often 
concluded that fetuses are not persons for various statutory provisions, they can 
conclude that fetuses are not property for the purpose of matrimonial property 
legislation. See also infra, note 214 and accompanying text for the proposition that 
embryos may be regarded as matrimonial property whose ownership may be 
determined by matrimonial property legislation. 


206. In RWDSU v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573, at 603, Justice 
McIntyre wrote, 


[the issue of whether the Charter has application to a purely private dispute 
involving private litigants] is a distinct issue from the question whether the 
judiciary ought to apply and develop the principles of the common law in 
a manner consistent with the fundamental values enshrined in the Consti- 
tution. The answer to this question must be in the affirmative. In this 
sense, then, the Charter is far from irrelevant to private litigants whose 
disputes fail to be decided at common law. 


For a discussion of a possible application of the concept developed in this paragraph 
in a property context see Litman, supra, note 94, 379-81. 


207. Supra, note 79 (Sup. Ct.), 156. 


208. In the judgment of Justice Pannelli in Moore, tbid., 156, there appears to be 
an implicit recognition of the importance of policy factors in determining whether 
reproductive material ought to be viewed as property, but those policy factors were 
not analyzed nor was it necessary for the court to do so. 
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209. Some of the implications are possibilities, and not necessarily probabilities. 
In some cases the pure principles of property do not easily apply. We have 
exercised some creative licence in relation to these instances. 


210. Parpalaix v. CECOS, unreported, August 1, 1984 (Trib. gr. inst. Creteil). The 
case is discussed in detail in D.J. Jones, “Artificial Procreation, Societal 
Reconceptions: Legal Insight from France,” American Journal of Comparative Law 
36 (1988): 525-45. 


211. Of course, the surviving spouse would not necessarily be the beneficiary. 
Under the terms of a will, any person could be named as the beneficiary of the 
testator’s frozen gametes. 


212. In Parpalatx v. CECOS, supra, note 210, the French court expressly rejected 
the application of inheritance laws to human sperm and also the characterization 
of sperm as “property.” Instead, the court held that the agreement between 
Mr. Parpalaix and the medical centre imposed a legal obligation on the latter to 
preserve the sperm and to return it to the person for whom it was intended, namely, 
Mrs. Parpalaix: see Jones, supra, note 210, 528-29. The results of the case (and 
indeed to a large extent its reasoning) are consistent with a property law analysis, 
even though the court purported to reject this. 


213. Under the law of accession the standard rule is that ownership of an item 
made up of the property of two or more persons is awarded to the contributor of the 
“principal chattel.” The principal chattel is the one that has greater economic value, 
though some jurisdictions have used the “greater bulk” test: see Tyler and Palmer, 
supra, note 81, 432. Standard accession principles seem ill-suited to determine 
ownership of zygotes, and it is difficult to predict with any certainty what the 
outcome would be if these principles were applied. In our view it is likely that 
accession law would award joint ownership to the contributors. 


214. For a discussion of frozen embryos as matrimonial property, see Sublett, 
supra, note 172, 596-97. See also Robertson, supra, note 178, 510, who notes that 
splitting an embryo is likely in the near future. 


215. Tyler and Palmer, supra, note 81, 432. 


216. Self-destruction (suicide), while not viewed as a liberty emanating from 
property in one’s own person, is no longer proscribed by law. Like prostitution it 
is tolerated, not encouraged. No doubt the right to destroy reproductive materials 
grows increasingly controversial as these materials mature. For most persons the 
least controversial incident of this right would be the right of individuals to destroy 
their own gametes. Considerably more controversial would be the right of parties 
who contribute to the production of a zygote to jointly destroy or authorize the 
destruction of the zygote or the more mature conceptus. Though women have a 
right of destruction of their fetuses (a right of considerable controversy at any stage 
of fetal development), undoubtedly the more mature the fetus the greater the 
resistance to the right of destruction. As notes 97-98, supra, and accompanying 
text suggest, property law is capable of moderating or abrogating an owner's right 
of destruction to accommodate changes in circumstances that give rise to superior 
countervailing interests. Accordingly, it should not be assumed that property law 
would support a woman’s right to have an abortion. 


217. A successful plaintiff in a conversion action is entitled to consequential 
damages, which may include the increased value of the property: see Klar, supra, 
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note 177, 70. In deciding whether the plaintiff should be entitled to the entire 
increase in value, the court would probably consider other factors, including the 
extent of the tortfeasor’s contribution to the increased value, and whether the 
tortfeasor acted in bad faith: see Moore, supra, note 79 (C.A.), 507. 


218. The policy questions raised include concerns about (1) the economic exploita- 
tion of the poor and the helpless; (2) equality of access to health care; (3) the 
implications of a body parts market for the integrity of the physician-patient 
relationship; (4) the implications of individuals profiting from their own body parts 
for the costs and pace of medical research and, therefore, for the incentive to 
conduct research; (5) the dignity of human beings when their bodies are not 
“beyond price”; and (6) the implications of not having a body parts market for the 
chronic shortage of body parts for transplant and therapeutic purposes. These 
concerns have been explored extensively in the literature: see, e.g., R.W. Marusyk 
and M.S. Swain, “A Question of Property Rights in the Human Body,” Ottawa Law 
Review 21 (1989): 351-86; L.B. Andrews, “My Body, My Property,” Hastings Center 
Report 16 (October 1986): 28-38; R. Hardiman, “Toward the Right of Commerciality: 
Recognizing Property Rights in the Commercial Value of Human Tissue,” U.C.L.A. 
Law Review 34 (1986): 207-64; W.F. Bowker, “Experimentation on Human Gifts of 
Tissue: Articles 20-23 of the Civil Code,” McGill Law Journal 19 (1973): 161-94; A.L. 
Caplan, “Blood, Sweat, Tears, and Profits: The Ethics of the Sale and Use of Patient 
Derived Materials in Biomedicine,” Clinical Research 33 (1985): 448-51; R. Weiss, 
“Private Parts = Private Property?” Science News 134 (1988): 68; R. Weiss, 
“Forbidding Fruits of Fetal-Cell Research,” Science News 134 (1988): 296-98; J. 
Lavoie, supra, note 84; Kennedy, supra, note 54; Warnock Report, supra, note 153. 


219. Law Reform Commission of Canada, Biomedical Experimentation Involving 
Human Subjects, Working Paper No. 61 (Ottawa: Law Reform Commission of 
Canada, 1989), 49-53. 


220. A similar recommendation was made in the Law Reform Commission’s 
Working Paper No. 58, Crimes Against the Foetus (Ottawa: Law Reform Commission 
of Canada, 1989), 60. 


221. Ontario Law Reform Commission, Report on Human Artificial Reproduction and 
Related Matters (Toronto: Ontario Ministry of the Attorney General, 1985), 216. 


222. Human Fertilisation and Embryology Act 1990, c. 37 (U.K.), s. 3. 


223. Medical Research Council of Canada, Guidelines on Research Involving Human 
Subjects (Ottawa: Minister of Supply and Services Canada, 1987), 35. 


224. Supra, note 219, 51-52; see also Medical Research Council of Canada, supra, 
note 223, 34-35. For a detailed discussion of the arguments for and against this 
type of restriction see Robertson, supra, note 178, 505. For a general discussion 
of the legal and ethical issues involved in embryo research see P. Singer and H. 
Kuhse, “Embryo Research,” Law, Medicine and Health Care 14 (1986): 133-38; 
G.J. Annas, “The Ethics of Embryo Research: Not as Easy as It Sounds,” Law, 
Medicine and Health Care 14 (1986): 138-40, 148; J. Robertson, “Embryo Research,” 
University of Western Ontario Law Review 24 (1986): 15-38. 


225. Supra, note 219, 52. See also Law Reform Commission of Canada, supra, 
note 220, 60. 
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226. Human Fertilisation and Embryology Act 1990, ss. 14(3), 14(4) (U.K). 
However, s. 14(5) provides that these maximum periods may be shortened or 
extended by statutory regulation. 


227. Supra, note 221, 217. 
228. Supra, note 219, 53, and supra, note 220, 61. 


229. See, e.g., Human Tissue Gift Act, s. 10. In Quebec, all regenerative tissues 
(including blood) are exempted, and in Manitoba the legislation expressly excludes 
reproductive material from the definition of “tissue”: see supra, note 130. 


230. Infertility (Medical Procedures) Act 1984, No. 10163 (Victoria), ss. 11(6), 12(6), 
33F 


231. Human Fertilisation and Embryology Act 1990, s. 12(e) (U.K.). 
232. Surrogacy Arrangements Act 1985, c. 49 (U.K.). 
233. Infertility (Medical Procedures) Act 1984, s. 30. 


234. A different position was recommended by the Ontario Law Reform 
Commission: see supra, note 221, 218-72. 


235. Civil Code of Quebec, S.Q. 1991, c. 64, s. 541. 
236. Human Fertilisation and Embryology Act 1990 (U.K.). 


237. We have already noted the legal fiction that exists in areas such as property 
law and succession, whereby a child who is born alive is deemed to have been alive 
while en ventre sa mére if it is in the child’s interest to have the fiction applied: see 
supra, notes 11-39 and accompanying text. In the context of succession, this fiction 
does not produce any significant delay in the administration of estates, since at 
most the delay will be only as long as the gestation period (until it is determined 
whether the child is born alive). However, if the fiction were to be applied to 
embryos ex utero, the potential impact on the administration of estates could be 
considerable, with the prospect of the testator’s children being born many years 
after his death: see the discussion of this point in the Warnock Report, supra, note 
153 at para. 10.9, and in the Ontario Law Reform Commission, supra, note 221, 
182-83. Some legislators have already acted to ensure that the fiction does not 
apply to gametes and embryos ex utero: see, e.g., Human Fertilisation and 
Embryology Act 1990, s. 28(6)(b). 


238. Dickens, supra, note 184, 191-92. 

239. See supra, notes 93-99 and accompanying text. 
240. See supra, notes 124-130 and accompanying text. 
241. Supra, note 195. 


242. Having regard to the underlying policy concerns evident in the Davis case, the 
right of survivorship would probably be viewed as appropriate, that is, when one of 
the joint owners died, exclusive ownership of the frozen embryo would pass to the 
other. However, in view of these same policy considerations, some of the other 
standard incidents of joint ownership would likely be viewed as inappropriate 
(indeed, in some cases, impossible) — e.g., the right to full enjoyment of the 
property and the right of severance. 


243. See supra, note 130. 
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244. See supra, notes 97-98 and accompanying text for examples of where the 
standard right of destruction has been diminished or could be rendered 
inapplicable. 


245. Note the observation by Justice Pannelli in the Moore case, supra, note 79 
(Sup. Ct.), 156, that “the laws governing such things as ... fetuses ... deal with 
human biological materials as objects sui generis, regulating their disposition to 
achieve policy goals rather than abandoning them to the general law of personal 
property.” 

246. By “common law” we mean non-statutory law; that is, a system of law based 
on the decisions of courts rather than legislation. 


247. It is true that a legislative response would not be a guarantee of uniformity, 
particularly since the legal issues relating to reproductive material lie primarily 
within provincial legislative jurisdiction and thus legislation might vary from 
province to province. However, it is likely that there would be considerable pressure 
for a uniform legislative response, perhaps with the assistance of agencies such as 
the Uniform Law Conference of Canada, as was done with the human tissue gift 
legislation. 


248. Supra, note 40, 553. See also J.W. Hurst, Justice Holmes on Legal History 
(New York: Macmillan, 1964), 94. 


249. See supra, notes 160-162 and accompanying text. 
250. Supra, note 219, 49. 
251. Warnock Report, supra, note 153, para. 10.11. 


252. See, e.g., Kennedy, supra, note 54, 131-39; Knoppers, supra, note 35, 345; 
B.M. Knoppers and E. Sloss, “Recent Developments: Legislative Reforms in Repro- 
ductive Technology,” Ottawa Law Review 18 (1986), 699-700; Dickens, supra, 
note 169, 62-63. See also B.M. Dickens, “The Control of Living Body Materials,” 
University of Toronto Law Journal 27 (1977): 142-98. 


253. Kennedy, supra, note 54, 133. 
254. Ibid., 134. 
255. Ibid., 134-35, where Professor Kennedy reasons that the flaw 


lies in the fact that while there is to be no right of ownership in an embryo, 
the very next sentence in paragraph 10.11 states that a couple who have 
stored an embryo for their own use may have “rights to the use and dis- 
posal of the embryo.” What, you may ask, is ownership but an abstract 
concept intended to capture the notion of a bundle of rights that can be 
exercised over something, and, in particular, the right to use and dispose 
of something? Thus, while legislating ownership away, the [Warnock] 
Committee contemplates its reappearance in all but name. It could be said, 
in response, that paragraph 10.11 makes no mention of sale, so that at 
least the embryo is res extra commercio if not res nullitus, and that the 
rights of use and disposal are limited to the couple. The difficulty with both 
these points is that the Committee recommends, in paragraph 13.13, that 
“the sale or purchase of embryos should be permitted,” subject to appro- 
priate licensing procedures. So, if a couple can have a right to use and 
dispose of an embryo; and a storage agency or even — and this is not clear 
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—a scientific researcher or establishment can sell embryos, and if embryos 
may be used for research and thereby (or thereafter) destroyed, it seems to 
me that you have all the rights and powers commonly associated with 
ownership — namely, use, alienation, sale, disposal, and destruction. 
Thus, the recommendation in paragraph 10.11 seems to be jurisprudential 
nonsense. That is not to say that the Committee did not know what it was 
doing. It is to say, however, that the means used fail to achieve the desired 
result. This is not surprising, since the desired result aimed at — namely, 
that the embryo shall be special and yet not special, more than a chattel yet 
the same as one — is impossible to achieve. 


256. Supra, note 79. 

257. See Robertson, supra, note 178, 454. 
258. Ibid., 454-55. 

259. Kennedy, supra, note 54, 124. 
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Executive Summary 


This paper describes existing intellectual property law regimes and 
examines their relative suitability for providing proprietary protection 
over advances in new reproductive technologies. 

The authors outline proposed and existing statutory enactments 
relating to intellectual property, judicial precedent, and patent office 
practices in Canada, the United States, Australia, and a number of 
European states. They also discuss their role in the provision of 
commercial protection to products and processes of new reproductive 
technologies. 

Ethical issues involved in the commercial protection of these 
products and processes are addressed and the need for any proprietary 
scheme is considered. 

The paper concludes by exploring the elements necessary to an 
appropriate model, and considers practical issues involved in the 
implementation of such a system. Several recommendations and 
conclusions are offered. 


This paper was completed for the Royal Commission on New Reproductive Technologies in April 1992. 
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Part 1 — Introduction 


This paper describes certain intellectual property law regimes that are 
relevant to commercial protection for advances in the field of new repro- 
ductive technologies. It is organized into six main parts. 

Part 2 outlines the types of products and processes within the 
mandate of the Royal Commission and provides general information 
relating to new reproductive technologies. 

Part 3 describes the structure of several existing intellectual property 
law regimes — trademarks and designs, industrial designs, copyright, 
patents, four hybrid regimes, and trade secrets — and compares their 
relative suitability as a basis for the provision of proprietary protection over 
advances in new reproductive technologies. 

Part 4 outlines the experience of specific national and international 
jurisdictions, including Canada, the United States, certain European states, 
and Australia, regarding the provision of commercial protection to products 
and processes within the Royal Commission’s mandate. Existing statutory 
enactments and proposed enactments relating to intellectual property, 
judicial precedent, and patent office practices are discussed. 

Part 5 is divided into four subparts. First, the significance of 
intellectual property rights is reviewed and some ethical issues involved in 
the provision of any commercial protection for the specified products and 
processes are identified. Second, whether there is any practical necessity 
for a proprietary scheme is considered. Third, the elements involved in 
crafting an appropriate model are explored (see also the paper in this 
volume by M.M. Litman and G.B. Robertson entitled “Reproductive 
Technology. Is a Property Law Regime Appropriate?”). Fourth, practical 
issues involved in the implementation of an appropriate system are 
reviewed. 

Finally, Part 6 outlines conclusions and presents recommendations. 

The primary focus of this paper is to create the legal context within 
which decisions might be made regarding commercial protection for new 
reproductive technologies. It is not possible to ignore the ethical and moral 
issues that arise and have an impact within that context. Some are of such 
fundamental import that they recast the whole of the context. For example, 
attention is drawn to the effects of prohibition on certain types of research 
activity; a rule of ownership of body parts or body products by the person 
from whose body these parts or products were taken would fundamentally 
realign research practices. The legal context within which decisions on 
exclusive rights are made should not, and must not, mask the underlying 
ethical and moral issues; this paper identifies some of those issues. 
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Part 2 — Products and Processes 


The products and processes that form the potential subject matter of 
proposed property rights include fetuses and bio-engineered embryos; fetal 
and embryonic tissues; products derived from fetal and embryonic tissues 
such as cell lines and genetic materials; and the processes associated with 
handling, preserving, altering, creating, and using these products. The 
range of potential products and processes is extremely wide and diverse, 
including medical treatments, pharmaceutical products, and human 
beings. In intellectual property law there are no enactments dealing 
specifically with the new reproductive technologies. For the purposes of 
intellectual property law, these products and processes are generally 
considered to fall within the area of biotechnology, which encompasses any 
innovation involving the purposive manipulation of animate material. 


Part 3 — Intellectual Property Law Regimes 


Intellectual property law regimes, in general, create limited proprietary 
rights in processes and products in order to equitably recognize past efforts 
or to encourage the investment of scarce resources in the advancement of 
socially desirable, utilitarian, or artistic endeavours. In this part, the basic 
principles and protection offered under six intellectual property law 
paradigms are examined to determine their relative suitability to the 
biotechnological industry generally, and to the particular products and 
processes within the mandate of the Royal Commission. The appropriate- 
ness of any regime will be determined by its ability to provide adequate 
protection to a technology characterized by relatively large capital require- 
ments and a unique set of challenges due to the fact that living materials 
are an integral part of any advances in this area. The six paradigms 
reviewed are trademarks and designs, industrial designs, copyright, 
patents, hybrids, and trade secrets. 


Trademarks and Designs 


Trademark and design laws were developed at common law to recog- 
nize the value of any advantage in reputation or connection that a company 
may have gained through past efforts or expenditures of money.’ These 
laws protect the use of distinctive or differentiating marks, shapes, sym- 
bols, or words used in association with, or affixed to, goods and services 
offered for sale, lease, or hire in the marketplace. This regime does not 
grant any proprietary rights in the actual products or services offered to the 
public. Trademark and design laws give the providers of goods and services 
an exclusive right to use their own distinct market identity, as embodied in 
a perceivable mark or symbol. The main purposes of this paradigm are, 


306 Overview of Legal Issues in NRTs 


first, to protect the goodwill of the manufacturer, and second, to protect the 
public from confusion due to deceptive or misleading advertising. 

In Canada, this regime is embodied in the Trade-marks Act.” Under 
this act, subject to certain exceptions,” any trademark that is not already 
in use or the subject matter of a pending application by a third party, or 
that will not be confused with another trademark already in use or the 
subject matter of a pending application, may be registered.* Upon registra- 
tion, the owner receives the exclusive right to use the trademark through- 
out Canada. The owner may prevent any unauthorized use of the regis- 
tered mark, as well as the use of any other mark likely to be confused with 
his or her mark.° The period of exclusivity may be maintained indefinitely 
if the trademark is used by the owner and the registration is renewed every 
15 years in accordance with the Trade-marks Act.° The rights conferred 
under this statute may be licensed or transferred by their owners.’ In the 
event of unauthorized use, the owner of a trademark may sue the infringer 
and recover damages or profits, and obtain injunctive relief and a suitable 
disposition of the offending articles.° 

Biotechnological products and processes, including higher life forms, 
might find some measure of commercial protection under the Trade-marks 
Act. However, this type of protection would be inadequate as it protects 
merely the identity of the source of the product in association with which 
the mark is used. This paradigm does not provide protection based on the 
underlying structure or function of any particular product. 


industrial Designs 


Designs that are used in industrial processes may be protected under 
the auspices of the Industrial Design Act.’ Industrial designs encompass 
any “features of shape, configuration, pattern or ornament and any 
combination of those features that, in a finished article, appeal to and are 
judged solely by the eye.”'° 

An industrial design that is not identical to any previously registered 
design, nor so similar to a previously registered design that the two may be 
confounded, is eligible to be registered and receive proprietary protection 
under this regime.’ Industrial designs must be registered within one year 
of their publication in Canada.’* The designs may be registered by their 
owners, '* who must provide a description and a drawing or photograph of 
the design. Once registered, the designs are made fully available to the 
public.’* 

Upon registration, the owner is granted the exclusive right to use the 
design.'? Any unauthorized application of the design (or a fraudulent 
imitation thereof) to the ornamenting of an article to which an industrial 
design may be applied or attached; or any publication, use, sale, or offer for 
sale of any article to which the design (or a fraudulent imitation thereof) 
has been applied or attached, constitutes an actionable act of infringe- 
ment.’® The act expressly excludes from protection any “features applied 
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to a useful article that are dictated solely by a utilitarian function of the 
article; or ... any method or principle of manufacture or construction.”’’ 
Further, an industrial design cannot be used to protect a process or a 
method of production. 

The Industrial Design Act provides for the recovery of all damages in 
the event of an infringement.’® The term of exclusivity under the Industrial 
Design Act is relatively short compared to other regimes; it lasts for five 
years, and may be extended for an additional five years.’° Proprietary 
rights in industrial designs may be assigned or licensed.”° 

As the focus of this paradigm is the provision of ornamental rather 
than utilitarian protection, it is of limited practical value to the developers 
of products and processes in the realm of new reproductive technologies. 


Copyright 

Copyright is an intellectual property law regime that focusses on the 
creator, aS opposed to the result, of the creative process. Under the 
copyright system, limited exclusionary property rights are granted by 
statute to the author of any tangible expression of an original work to 
encourage the author to create and publish that work.” It protects only 
the expression of an idea as opposed to the idea itself.?” For example, 
copyright in a book that describes a method of teaching mathematics 
through the use of coloured rods is not infringed by a third party who 
produces and sells the rods described in the book.” Further, copyright 
cannot be used to protect any procedure, system, device, scheme, method 
of operation, concept, principle, or discovery. 

To qualify for copyright protection, a work must satisfy two criteria. 
First, it must be original and not a mere copy of another work. Second, the 
work must be fixed in the sense that it possesses a degree of permanence 
that enables it to be perceived and reproduced. (The concept of perma- 
nence under the copyright regime is given a very flexible and expansive 
treatment. It encompasses simultaneous fixation,”* where the event and 
the recording of it take place at the same time, such as the recording of a 
live concert or the videotaping of a live play for broadcast purposes. It also 
includes cases of works in machine-readable form that can be read or used 
only with the aid of a machine reader, such as micro-fiche or computer 
discs.) The requirement to register for copyright varies from one juris- 
diction to the next. In Canada, since copyrights come into existence upon 
creation of the work, registration is not required, but it may help to 
establish ownership in the event of a dispute.”” Generally, it is easier for 
an author to obtain copyright protection than patent protection because the 
work is not subject to any objective scrutiny as a precondition to the 
provision of proprietary rights. 

Copyright grants authors the right to prevent any unauthorized 
reproduction, importation, sale, or trade”® of their work for their lifetime 
plus 50 years.”’ A copyright may be transferred or licensed by the author 
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or his successors. Copyright is subject to certain limitations, including 
compulsory licences. Compulsory licences are granted on terms 
determined by the relevant authorities in a number of situations; for 
example, at any time after the copyright arises where the licensee has made 
efforts but cannot locate the author;”* after the death of the author if the 
owner refuses to have the work published;”° or 25 years after the death of 
the author.*° Copyright is also not infringed by “any fair dealing with any 
work for the purposes of private study, research, criticism, review or 
newspaper summary.”*’ This system provides a number of remedies in the 
event of an infringement, including damages, an accounting, profits, costs 
of the action, and, where appropriate, transfer of ownership in the 
infringing work.” 

The concept of work in copyright laws is very broad and encompasses 
either implicitly, or — as in the case of the Canadian Copyright Act — 
explicitly, scientific expressions. Currently computer software programs are 
protected under this regime, to somewhat mixed reviews. Some academics 
have suggested that an analogy can be drawn between computer software 
and recombinant DNA technology. They suggest that genes, and the pro- 
teins produced by genes, are themselves capable of copyright protection.** 
The adequacy of copyright protection for these types of phenomena, in the 
absence of express legislative direction, will depend on the judicial inter- 
pretation of the concept of merger.** Proponents of copyright protection 
suggest that as the idea and its expression are inseparable, one cannot use 
the idea without infringing copyright on the expression. Opponents of this 
idea suggest that as it is a basic premise of this paradigm that ideas are to 
be freely available to all to promote successive creative works, copyright can 
provide protection only to distinct expressions.*° Consequently, if the 
underlying idea or process involved in a recombinant technique is insepa- 
rable from the expression of the technique, then copyright is an inappro- 
priate vehicle for recognizing property rights in the technique.*® In any 
event, this form of protection does not appear to have been embraced by 
the biotechnology industry.*’ Indeed, the American copyright office 
reportedly does not consider genes or protein products capable of copyright 
protection.*° Even if inventions in the field of new reproductive technologies 
have the potential to fall within the copyright paradigm, this regime is 
probably unsuitable for several reasons. 

First and foremost, copyright protects the expression of the work 
rather than the underlying idea represented in the work (aside possibly 
from instances where there is a merger of expression and idea). Further, 
copyright offers no protection from the independent creation of the same 
work by any third party. Similarly, this system cannot prevent the use of 
a protected work to create a new work that is not substantially copied from 
the protected work. 

Due to the independent-creation exception to infringement and the 
subjective and somewhat relaxed nature of the originality criteria, it may 
be very difficult in practice for one author to successfully prove another 
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author has copied a protected work. Since the allegation of infringement 
is retroactively evaluated, the problem is compounded — the alleged 
infringer has full access to the earlier work to minimize its originality and 
establish the dissimilarity of the subsequent work. Consequently, it may 
be a relatively simple task to refute the allegation. This is especially 
troublesome in the area of biotechnology, because once the genetic codes 
crucial to the existence of an invention are revealed, the underlying idea 
can be exploited, in a slightly varied fashion, at relatively minimal cost. 
Therefore, under the copyright regime, an author may in effect disclose 
commercially valuable information for an inadequate level of protection. 

Furthermore, as copyright arises upon creation of a work, priorities of 
ownership could be difficult to determine, especially if a number of different 
entities were attempting to produce the same work simultaneously.*” 
Finally, an additional problem would exist in certain jurisdictions, such as 
Canada, where material need not be registered to preserve copyright protec- 
tion after publication. Lack of registration could create situations in which 
it would be difficult for authors to determine if their activities might 
constitute an infringement, or, conversely, to establish that a subsequent 
author misused a previously protected work. 

From the public’s perspective, the relatively minimal disclosure 
requirements (of title, nature, and authorship of work) involved in the 
copyright regime may not be adequate to enable others to use the work for 
research during the term of copyright protection or for any purpose after 
the work has become part of the public domain. Also, in comparison with 
other intellectual property law regimes, the term of copyright protection is 
quite lengthy, and in fact is frequently criticized as excessive. The usual 
copyright term of life of the author plus 50 years may be an inappropriate 
length of time to grant such exclusionary property rights in a rapidly 
developing field such as biotechnology and could effectively stifle, rather 
than encourage, desirable scientific advances. 


Patents 


The patent regime provides limited proprietary rights in useful 
“inventions” to encourage the advancement of science and other useful 
arts, and simultaneously satisfy the public interest in obtaining the 
complete disclosure of those inventions. The focus of patent law is to 
“provide an incentive to the evolution of the new and useful, and by the 
quid of the exclusive privilege granted to the inventor to induce him to 
present to the public the quo of knowledge which they do not possess.”*° 

Patents have been used historically to protect utilitarian, as opposed 
to artistic, creations. Unlike copyright, patents protect the underlying idea 
encompassed within an invention. However, patents do not confer upon 
their holders an unqualified right to practise an invention.*’ A grant of 
patent gives the inventor exclusionary, as opposed to positive, rights in 
relation to his or her invention. In other words, the Patent Act grants 
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patentees and their legal representatives the right to prevent others from 
making, constructing, emulating, using, or selling the subject matter of the 
patent” or any other subject matter equivalent in law to the patented 
subject matter. Another invention will be considered equivalent in law if it 
produces substantially the same result in substantially the same manner. 
The “doctrine of equivalents” is inherently subjective and can have drastic 
impacts on the efficacy of patent protection. If the doctrine is applied too 
liberally, it will unjustly enrich existing patent holders and inhibit scientific 
advancement. If the doctrine is applied too restrictively, the patent regime 
will provide inadequate protection and again inhibit the advancement of 
science.** The doctrine must be applied so as to protect genuine advances 
and prohibit disguised copies.** Patents also protect against the inde- 
pendent creation of an invention by any third party. 

To obtain patent rights, an inventor must file a patent application with 
the patent office.*° In most jurisdictions, the priority of competing claims 
is determined by date of registration.*® Canada currently embraces a first- 
to-file system; however, prior to 1988, priorities were set by a determination 
of the first and true inventor: the first individual to discover or conceive of 
an invention, publish or communicate it, and reduce it to practice.*’ 

Patent rights may be assigned or licensed.** Patent rights in Canada 
exist for a limited time period of approximately 15-20 years.*® In some 
jurisdictions, this period can be extended in certain circumstances,” for 
example, if government approval is necessary prior to the commercial 
exploitation of an invention.” 

The scope of patent rights is limited by certain exceptions to 
infringement for purely non-commercial, experimental, educational, or 
governmental” purposes. Patent rights are also subject to compulsory 
licensing if inventors abuse their patent rights by failing to work the patent 
commercially when able to do so, or when failure, irrespective of efforts 
made by the patentee, will prejudice any trade or industry.* Patent rights 
may be lost through the “doctrine of exhaustion” (or implicit licence). 
Under this doctrine, by selling the product, the patentee implicitly gives up 
all rights to use or sell the product. Similarly, if the product can be used 
only in a patented process, then by its sale the patentee implicitly permits 
the purchaser to use the patented process. 

In the event of infringement, a patentee is entitled to injunctive relief 
and damages or profits made by the infringement.** Also, in appropriate 
circumstances, the patentee may be entitled to possession of the infringing 
article. | 


Threshold Criteria 

It can be argued that although patents bestow the greatest rights of all 
the property law regimes, they also have the strictest threshold require- 
ments. Furthermore, as the prerequisites of the patent regime were 
designed over 200 years ago, they do not always fit well with the unique 
aspects of sciences involving living materials. 
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This regime has the potential to protect only those products and 
processes falling within the purview of “patentable subject matter.” 
Patentable subject matter generally includes “any new and useful art, 
process, machine, manufacture, or composition of matter, or any new and 
useful improvement in any art, process, machine, manufacture, or 
composition of matter.”°° A potentially patentable invention must have 
some anchor to the physical world; mere abstract thoughts, scientific 
principles, or mental processes belong within the public domain and are 
not capable of this form of protection.”° 

There are four further prerequisites that must be fulfilled before a 
grant of patent may be issued for any potentially patentable product or 
process: utility, novelty, unobviousness, and enablement. 

Utility 

The utility requirement is fulfilled if an invention has a tangible, useful 
purpose beyond suitability for further research and actually performs the 
function for which it was invented.°’ 


Novelty 

The second prerequisite, novelty, requires that the subject matter does 
not form part of the public realm or prior art. The claimed invention cannot 
currently be, nor have ever formally been, in public use; it cannot form the 
subject matter of an existing patent; and it must not have been published 
prior to the patent claim. The prohibition on prior publication is enforced 
strictly;°> however, most jurisdictions provide certain grace periods to 
recognize the practical realities and desirability of free exchange of 
information in the research industry.°’ The novelty requirement precludes 
granting monopoly rights over subject matters previously within the public 
domain, including products of nature, which are considered to be mere 
discoveries as opposed to inventions. This criterion can create difficulties 
in the biotechnology area where products of nature are always an integral 
part of the research and development process. However, this difficulty has 
been largely overcome in this field by acceptance of the view that patents 
may be issued for products of nature that have been isolated, purified, or 
so altered by human intervention that the character of the subject matter 
of the invention is significantly changed from its naturally occurring 
counterpart.” 

The novelty requirement also affects the scope of available patent 
protection. If one invents a novel product, then both the product and the 
process used to produce the product are potentially patentable. If one 
invents a novel technique to produce an existing product, then only the 
process can be protected.®’ This can create problems in the new reproduc- 
tive technologies area: the first to invent a commercially feasible method 
of production of an existing product may not be able to obtain adequate 
protection, or may be “blocked” from fully exploiting the grant by the holder 
of an existing patent over an isolated form of the product.” 
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Unobviousness 

The third prerequisite, unobviousness, is somewhat related to novelty 
and is by far the most problematic. Not all advances in science are con- 
sidered worthy of patent protection. To qualify for exclusionary property 
rights, an advance must involve an element of “inventive genius.” Un- 
obviousness is the criterion used to distinguish advances that are truly 
inventive from those that merely add to the common pool of knowledge or 
merely enable subsequent inventions. 

Inventiveness is an inherently subjective quality,°° which the courts 
and legislators have attempted to objectify using the standard of un- 
obviousness. However, unobviousness is also a subjective term incapable 
of exact definition.®* To satisfy this criterion an invention must go “beyond 
what a person of ordinary skill in the art, guided by all the patents and 
printed publications ... would find obvious to seek and obtain.”® 
Unobviousness is evaluated as at the time of the invention, as the courts 
have recognized that, in retrospect, true inventions often appear to have 
been obvious. Courts typically use the following criteria to determine 
whether a particular invention is non-obvious:°° 


1. scope and content of the prior art; 
2. differences between the prior art and the claims at issue; 


3. level of ordinary skill in the prior art at the time the invention 
was made; and 


4. objective evidence of unobviousness, including long-felt need, 
commercial success, and concurrent attempts by others to 
develop the same invention. 


The concept of unobviousness is also dynamic, because as a science 
evolves over time, the character of inventions changes dramatically. 
Typically, a cycle occurs beginning with a huge quantum leap, followed by 
successively smaller incremental advances. As these increments become 
smaller and smaller, it becomes increasingly difficult to distinguish those 
subject matters that are worthy of patent protection from those that fall 
within the realm of non-patentable basic research. Biotechnological 
inventions often involve relatively small, but valuable, extensions of an 
explored area as opposed to totally novel revelations. Consequently, the 
courts have been forced to rely increasingly on the fourth criterion stated 
above to support findings of unobviousness. This problem is especially 
severe in the biotechnological fields, as these sciences often use well- 
established techniques to produce novel products or commercially viable 
quantities of useful, isolated, pre-existing substances.®” 


Enablement 

The fourth criterion, enablement, requires that inventors publicly dis- 
close their inventions to enable others skilled in the relevant art to replicate 
the invention, consistently and at will, and ultimately to build upon the 
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patented matter. The enablement or disclosure requirement has three 
objectives: first, to enable others to replicate the invention for research 
purposes during the patent period; second, to enable others to know when 
they are infringing the provisions of the grant; and third, to enable public 
usage of the invention after the term of the patent has lapsed.** 

Traditionally, the enablement requirement has been fulfilled through 
the use of a written description. However, in the area of new reproductive 
technologies, written disclosures may often be inadequate to describe 
inventions intimately connected to living materials, and access to the actual 
living material may be necessary to fulfil enablement requirements. To 
overcome this practical difficulty, many jurisdictions now permit the use of 
deposits of samples, such as yeast cultures, of viable, stable, living mate- 
rials as part of the description of the invention.*’ In any event, this 
requirement is becoming less of an obstacle as the microbiological sciences 
are becoming more exact and suited to the traditional mode of disclosure 
through written description. 

Despite the strict threshold requirements, inventors in the field of 
biotechnology (a field that includes advances falling within the Royal 
Commission’s mandate) have most commonly embraced the patent regime 
to provide protection for their inventions. The preference for the patent 
regime is undoubtedly due to the relatively wide scope of protection it 
offers. 


Hybrid Intellectual Property Law Regimes 


There are several examples of hybrid intellectual property law regimes. 
They are usually developed in response to industry or public dissatisfaction 
with existing ill-suited or inadequate paradigms. These regimes are 
custom-crafted to strike an appropriate balance between the interests of 
society in the disclosure and consequent free availability of a particular 
technology, and the desires of the innovators in obtaining levels of pro- 
prietary protection commensurate with the amount of skill and effort 
expended on research and development. A range of hybrid regimes exists 
— from those that impose all the rigours of an existing regime such as 
patents, plus additional substantive requirements or regulatory provisions, 
to those that create a novel compromise regime containing certain key 
elements extracted from existing intellectual property law paradigms. 


Nuclear Inventions 

Inventions relating to nuclear or atomic energy are an example of the 
former type of hybrid. Such inventions are subject to all the standard 
requirements found within the general patent regime. In addition, they are 
required to conform to several conditions located both within the patent 
regime itself and in other enactments.’ Additional limitations on these 
types of inventions, found within the patent system itself, include limita- 
tions on publication or disclosure, restrictions on use, exceptions for gov- 
ernment use, and expropriation and limitations on foreign applications.” 


314 Overview of Legal Issues in NRTs 


In the United States, the issuance of patents over subject matter involving 
nuclear weapons is banned to preserve a government monopoly in the area 
of defence.” 


Food and Medicine 

In Canada, inventions relating to food and medicine also fall within 
this hybrid category. These inventions are also subject to unique restric- 
tions within the Patent Act itself’’ and to additional regulations found in 
various other enactments. General public concern that the owners of 
patented drug products were taking unfair advantage of the monopolistic 
protection offered under the patent regime prompted the government to 
enact these unique restrictions; that they have been revised on several 
occasions illustrates the difficulties involved in crafting an appropriate 
balance of complex competing interests.’”* The most recent revision of these 
rules occurred in the late 1980s after extensive study involving the 
Commission of Inquiry in the Pharmaceutical Industry.”” Currently, provi- 
sions within the Patent Act limit both the type of inventions that can be 
subject to patent protection and the usual scope of patent protection 
available. Prior to 19 November 1991” product patents could not issue in 
respect of “inventions relating to naturally occurring substances prepared 
or produced by, or significantly derived from, microbiological processes and 
intended for food or medicine.””” Protection of these items was previously 
restricted to product-by-process claims in which the invention relies more 
on the process by which the end product is produced, and which limits the 
scope of protection. Since November 1991, however, they can be protected, 
but although patents may now issue over food and drug subject matters, 
all such patents are subject to a detailed compulsory licensing scheme. 

The scheme attempts to balance the need for commercial exclusivity 
to encourage capital expenditure for research and development, with the 
public interest in a freely competitive market environment. Unlike the 
usual compulsory licences found in the patent regime, these licences are 
issued irrespective of patentees’ efforts to exploit the subject matter of the 
patent. Patentees can prevent the issuance of a compulsory licence if they 
can satisfy the commissioner of patents that good reason exists to deny the 
grant of acompulsory licence.” In practice, despite vehement arguments 
by various patentees, compulsory licences are rarely denied.” 

Compulsory licences can be granted at any time for inventions relating 
to food products and processes.” In contrast, the licensing scheme relating 
to medicine is more complex and involves a shortened period of exclusivity 
ranging from seven to ten years. The exact time frame depends on a 
number of factors, including the location where the patentee developed, 
manufactured, and sold the drug as well as the location where the licensee 
intends to manufacture and sell the generic version.®! The Patent Act also 
establishes the Patented Medicines Price Review Board, which controls the 
prices at which patented drugs can be sold, and which may also reduce the 
statutory monopoly periods if it sees fit.®? 
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Under the terms of a compulsory licence, the licensee obtains the right 
to work the patent in exchange for payment of a royalty to the patentee. In 
principle, the royalty should vary to provide a fair return on investment to 
the patentee.® In practice, however, these royalties have been consistently 
set at a rate of 4 percent of the licensee's net retail selling price.** 

Canada’s compulsory licensing scheme is somewhat unusual. Most 
other industrial nations treat inventions relating to food and drugs like any 
other patentable subject matter. In many other jurisdictions, rather than 
narrowing the scope of protection through compulsory licensing, provisions 
exist to permit extension of the usual patent term over pharmaceuticals to 
take into account time lost ensuring compliance with government regula- 
tions regarding food and drugs.* The future of the Canadian scheme is 
questionable as, over time, any special provisions that tend to reduce exclu- 
sionary rights in this area have been eroded. The government is increas- 
ingly being pressured to conform to international standards and provide 
greater levels of protection over drugs by representatives of the pharma- 
ceutical industry, who insist that these provisions stifle research and devel- 
opment in Canada. There have also been allegations that the compulsory 
licensing scheme is discriminatory and may accordingly violate the General 
Agreement on Trade and Tariffs and the Free Trade Agreement.*® 

Subsequent to the completion of this report, Bill C-91 was introduced 
into the House of Commons. As of the end of 1992, this bill had passed 
through three readings in the House of Commons and two readings in the 
Senate. Bill C-91 eliminates the compulsory licensing system and con- 
tinues the Patented Medicines Price Review Board with modified powers to 
control the excessive prices charged and the excessive profits earned by - 
manufacturers of patented medicines. 


Plant Breeders’ Rights 

In the field of plant breeders’ rights, unique regimes have been enacted 
to recognize proprietary interests in novel plant varieties. The first 
international convention relating to property rights over plants was the 
International Convention for the Protection of New Varieties of Plants (the 
UPOV). The convention was concluded in 1961, and revised in 1972 and 
again in 1978.°’ The UPOV was signed by a number of European countries 
and created the impetus for the enactment of various domestic protective 
schemes.*® Canada®’ and the United States’° have also enacted similar 
schemes. These plant breeders’ regimes grew out of the common belief that 
novel plant varieties deserved protection yet were incapable of compliance 
with the threshold criteria of novelty, unobviousness, and enablement con- 
tained in the patent regime. Consequently, systems were enacted to allow 
agriculture “the same opportunity to participate in the benefits of the 
patent system as had been given industry, and thus assist in placing agri- 
culture on a basis of economical equality with industry.””’ 

The individual schemes vary greatly from one jurisdiction to another, 
each creating its own version of the optimal balance between the interests 
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of the public and the individual proprietary rights of the inventor. However, 
most of these regimes have certain common characteristics. In general, all 
these enactments contain relaxed threshold requirements and provide less 
comprehensive proprietary rights than those available under the general 
patent regime. 


The Canadian Scheme 

Canada’s Plant Breeders’ Rights Act is a typical example of the rights 
provided under these types of legislative schemes. It provides protection for 
any new variety of plant. A variety will be considered new provided it 
satisfies a number of criteria: 


1. the variety must belong to one of a prescribed set of categories;* 


2. the breeder must not have previously sold or concurred in a sale 
of the variety;°* 


3. it must possess at least one characteristic that distinguishes it 
from other varieties in existence;** and 


4. it must be stable and commercially exploitable to produce a 
predictable product.*° 


Unlike the enactments in other jurisdictions,® the Plant Breeders’ 
Rights Act does not require a sample deposit of the novel variety as a pre- 
condition to the recognition of proprietary rights. However, it does require 
that the holder maintain an adequate supply of propagating material suit- 
able to produce the novel variety throughout the period of registration.%” 
Successful applicants are granted a certificate that creates an 18-year 
period®® during which the breeder has the exclusive right to sell, make, or 
use the propagating material of the protected plant for commercial pur- 
poses or to create another new variety.*° In this manner the regime recog- 
nizes the unique ability of self-replication that innovations in this area 
possess. These rights are subject to the usual research exemption and a 
“farmer's exemption” permitting farmers to use propagating material, at 
will, to create new crops for sale." As permitted under the UPOV, the 
Plant Breeders’ Rights Act also contains provisions to create compulsory 
licences over new varieties whenever the Commissioner considers it appro- 
priate to do so.’” In the event that an act of infringement should occur, 
the breeder is entitled to a number of civil remedies, including damages, 
injunctive relief, orders allowing inspection to facilitate an accounting, and 
custody or disposition of an infringing subject matter.'” 


Comparison with the Patent Regime 

In the United States, where breeders have the ability to choose 
between the plant breeders’ regime and the general patent regime, they 
often select the patent protection. Their reasoning illustrates the perceived 
shortcomings of the plant breeders’ rights regimes. First, the plant 
breeders’ regimes protect only new varieties; they do not offer any protec- 
tion based on functional distinctions. In other words, breeders’ rights are 
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inadequate to protect a specific trait that is found in a number of varieties 
or a plant that has two varieties. Second, a new variety may prove to bea 
category that is too easy to invent around, as the addition of a single 
distinctive feature enables a competitor to freely sell a product that may be 
viewed as a practical equivalent by consumers in the marketplace.!™ Third, 
plant breeders’ rights do not protect processes. Fourth, under the 
American system, a deposit is mandatory.’ Fifth, plant breeders’ rights 
protect only the propagating components. Under the patent system the 
entire plant can be protected. Generally, these complaints reflect that the 
protection offered under plant breeders’ regimes is somewhat inferior to 
that provided under the patent system. 


Future of Plant Breeders’ Rights 

In response to advances in technology and the difficulties perceived 
with the existing scheme, an international conference was held to amend 
the UPOV Convention in March 1991 (the “1991 Convention”).’° The 
amended convention significantly altered the paradigm of plant breeders’ 
rights in a number of areas, which effectively expanded the potential role 
of the patent regime as a means of protection of novel plants. Plant breed- 
ers’ rights still apply to homogeneous, stable varieties of plants. However, 
rather than leaving it up to individual jurisdictions to determine the varie- 
ties of plants to be protected, the convention requires members to even- 
tually protect all domestically bred plant species and genera.’ Unlike its 
predecessors, the 1991 version sets a minimum proprietary standard and 
does not dictate the type of paradigm that must be created. In other words, 
the protection may take the form of a utility patent or some other hybrid 
interest. Furthermore, alternate protection’®’ is no longer prohibited.!™ 

Under the revised system, the novelty requirement has been slightly 
relaxed. The convention of 1991 creates a one-year grace period imme- 
diately prior to the filing of an application, during which time commercial 
exploitation of the variety will not destroy its novelty. Registration remains 
a precondition to the granting of plant breeders’ rights, and upon registra- 
tion, an examination may be conducted by the relevant authority to ensure 
compliance with the required criteria. Due to practical considerations, the 
1991 convention permits breeders to provide evidence of compliance in the 
form of standardized field tests. In the area of ornamental plants and cut 
flowers, the new convention increases the allowable ambit of protection 
from merely propagating materials to the entire plant or any component 
part thereof.’ 

This convention also permits, but does not require, the enactment of 
provisions that would extend the protection afforded to breeders to include 
the products of harvest. This provision is meant to reduce the circum- 
vention of breeders’ rights (e.g., misappropriating propagating material and 
producing crops in another jurisdiction and eventually importing the 
commercial harvest).’!° The convention retains the “farmer’s exemption” 
and the “breeder’s exemption” in somewhat altered forms: the farmer's 
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exemption may now be limited by domestic enactments;'”’ the breeder’s 
exemption is now limited by the introduction of the concept of “essentially 
derived varieties.” The purpose of this provision is to introduce the concept 
of equivalence and thereby to reduce the ability of subsequent breeders to 
“invent around” an existing variety by making only slight, non-essential 
variations.’'* Article 16 of the 1991 convention precludes the operation of 
the doctrine of exhaustion subsequent to the sale of a protected variety. 
The convention also increases the term of the breeders’ rights. 


Integrated Chip Topographies 

A novel hybrid intellectual law property regime has also developed in 
the computer technology field to protect integrated chip topographies. 
These topographies are three-dimensional representations of the electronic 
circuits used in semiconductor chips to perform various required func- 
tions.'’* This novel form of protection was created in response to industry 
complaints that existing regimes (copyright and patent) were ill suited to 
provide adequate protection from serious harm caused by blatant copying 
and consequent unfair price competition.’"* __ 

Innovations in integrated circuitry often require large capital 
expenditures and great intellectual effort, but are unable to fulfil the 
novelty and unobviousness criteria of the patent regime. Further, only 
some innovations in this industry are capable of copyright protection. Even 
for those innovations, copyright may prove inadequate, as it protects only 
expressions that can be distinguished from their embodiments.'’® Trade 
secrecy protection is also inadequate due to the industry-wide practice of 
reverse engineering to design improved chips. 

To overcome the shortcomings in existing intellectual property 
regimes, several countries (including the United Kingdom,'’® Japan,’?’ 
Australia,'’® the United States,'’? and Canada’) have created hybrid law 
regimes that combine elements from both the copyright and patent systems 
to provide a more suitable form of protection for the topographies of 
semiconductor products.’*’ International protection for these circuit 
topographies has been the subject of a treaty of the World Intellectual 
Property Organization (WIPO)'” and a Council Directive’”* of the European 
Economic Community.’** | 


The Canadian Scheme 

The Integrated Circuit Topography Act provides a typical example of 
the protection offered under most of these regimes. Upon registration, the 
creators of any “original” topography are granted a 10-year period!” during 
which they have the exclusive right to reproduce, manufacture, import, or 
commercially exploit the topography or any substantial part thereof.!7° The 
scheme involves elements of both the patent and copyright regimes. While 
this statute does provide protection to the chip itself, it does not protect 
“any idea, concept, process, system, technique or information that may be 
embodied in a topography or an integrated circuit product.”!?’ There are 
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three threshold requirements for registration: originality, disclosure, and 
residency. 
The originality requirement under this regime is far less onerous than 
the novelty and unobviousness requirements of the pure patent regime. A 
topography will be considered original provided that: 
(a) it has not been produced by the mere reproduction of another 
topography or of any substantial part thereof; and 


(b) itis the result of an intellectual effort and is not, at the time of its 
creation, commonplace among creators of topographies or manu- 
facturers of integrated circuit products.’ 


The Integrated Circuit Topography Act does not require absolute novelty. 
A topography is eligible for protection if it is registered within two years of 
the date upon which it was first commercially exploited.’ This relaxation 
was apparently created to reflect a desire to preserve the general atmo- 
sphere of openness present in the industry. 

The standard of disclosure is also quite relaxed in comparison to the 
patent enablement requirement. Upon registration, the creator must dis- 
close only information adequate to identify the creator, the date of first 
commercial exploitation, and one or more titles to identify the topog- 
raphy.'*° Further, as in the copyright system, the registrar makes no 
substantive evaluation of the topography, and no examination occurs prior 
to its registration.’*’ 

The scope of exclusionary rights protected under this hybrid law 
regime is also somewhat less than that provided under the patent regime. 
The monopoly is subject to the usual exceptions for research, education, 
and private and non-commercial purposes, and to an additional, unique 
“reverse engineering” exception to account for standard industry practices. 
Once the integrated circuit product is made commercially available, 
competitors may, without fear of sanction, use the protected topography for 
the sole purpose of analysis or evaluation to create another original topog- 
raphy.’ This provision is intended to allow legitimate reverse engineering, 
yet prohibit blatant copying or piracy. 

There are a number of remedies for infringement, including injunc- 
tions, payment of royalties, recovery of damages (including punitive 
damages), recovery of lost profits, and disposal of any infringing item.’** 
This statute also limits recovery, in cases of innocent infringement, to the 
payment of royalties subsequent to discovery of the infringement.'** 


The Future of Chip Protection 

The success of this regime remains uncertain. In the United States, 
there has been very little litigation regarding these rights since the 
enactment of protection in 1984. Critics contend that despite industry 
cries for protection, the enactment of this regime was entirely superfluous 
as, prior to its introduction, the technology had developed to the point 
where pirating was no longer economically attractive.’*° 
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Trade Secrets 

In the absence of an adequate alternate form of protection, the 
creators of products or processes often attempt to maintain the inherent 
value of their property through secrecy. Generally, trade secrets consist of 
product secrets, technological secrets, strategic business information, and 
compilations.'*° Although currently there are no specific enactments 
providing proprietary rights in trade secrets, they enjoy some form of civil 
protection under the common laws relating to contracts and torts, as well 
as in equity. Under these bodies of law, the owners of trade secrets are 
protected from the wrongful appropriation of their property by former 
confidants — for example, employees — provided certain prerequisites are 
met. The owner must have taken steps to ensure that the information 
remained confidential and that those who were given access to the 
information reasonably required it and were aware of its confidential 
nature. 

Trade secrets themselves are not subject to any threshold standards 
as a precursor to the provision of proprietary rights, and they may be 
maintained indefinitely. However, trade secrets do not provide protection 


Comparison of Canadian Intellectual Property Law Paradigms 
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association with, or in a finished article, 
affixed to, goods and which appeal to, and 
services offered are judged solely by, the 


publicly. eye. 


New Reproductive Technologies: Commercial Protection 321 


against independent discovery or reverse engineering. In the event of an 
unauthorized disclosure, the owner may recover injunctive relief, damages 
or profits, and the delivery of property where appropriate. 

If no other commercial protection were afforded to the creators of 
biotechnological products, they might resort to trade secrecy. This could 
be problematic for several reasons. First, the public would not receive the 
benefit of full and enabling disclosure of information, and the progress of 
this science could be adversely affected — property in trade secrets is lost 
upon any public disclosure. Second, in the area of biotechnology generally, 
certain trade secrets could be exceptionally hard to maintain because the 
end products of such technology are self-replicating. Third, the lack of an 
adequate protective regime may also result in the redirection of resources 
from the advancement of the science itself to the maintenance of secrecy, 
involving the creation of inferior and unstable products incapable of facile 
replication. In fact, due to heavy regulation and consequent disclosure 
requirements involved in new reproductive technologies, trade secrecy may 
not be practical. The suitability of this paradigm of protection hinges 
entirely on the desirability and practicality of maintaining the secrecy of 
products and processes involved in the new reproductive technologies. 


Plant breeders’ Integrated chip 
it rights topography Trade secrets 
vention; any Any new variety of Any original Any valuable 
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Paradigm 
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Comparison of Canadian Intellectual Property Law Paradigms (cont'd) 


Trademarks and Industrial 
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thorized use of | commercial purposes plus the right to 
vention or any — or for the purpose of — prevent unauthorized 
‘alent invention. creation of another piracy. 

novel variety, plus the 

right to prevent any 

unauthorized use, 

production, or sale of 

the propagating 

material for this 

purpose. 


vars generally.* 18 years. 10 years. Indefinite if the secret 

is maintained and 
not produced 
independently. 


326 Overview of Legal Issues in NRTs 


Comparison of Canadian Intellectual Property Law Paradigms (cont'd) 


Trademarks and Industrial 
Paradigm designs designs Copyright i; 


6. Limitations on 


protection 

a) independent Not an exception. Not an exception. Excepted from 

creation protection. 

b) use No exemptions. No exemptions. Exemptions for “fair. 
dealing,” which inclu 
reproduction for priv 
study, research, criti 
review, or newspape 
summary. 

c) compulsory No No Yes, in certain instar 

licences where the owner ref 


to publish the work. 
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Plant breeders’ 
rights 


Not an exception. 


Exemptions for non- 
commercial research 
purposes. 


“Farmer’s exemption” 
also allows farmers 
to use propagating 
materials to create 
new crops for commer- 
cial purposes (does 
not create an 
exception whereby a 
farmer can commer- 
cially exploit propa- 
gating material). 


where the No 
‘tee abuses 

wr rights by failing 
able to satisfy 

nand for the 

tion or where lack 
»*nsing would 

an industry or 


as for right 
ding inventions 
1g to food and 


n 


Integrated chip 


topography Trade secrets 


Excepted from 
protection. 


Excepted from 
protection. 


Exemptions for private, N/A 
non-commercial, 
educational, and 

research purposes. 


“Reverse engineering” 
exemption allows 
competitors to use the 
protected topography 
for commercial 
purposes including 
analysis, evaluation, 
and creation of another 
protected topography. 


No N/A 
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Comparison of Canadian Intellectual Property Law Paradigms (cont'd) 


Trademarks and Industrial 
Paradigm designs designs Copyright i 
7. Purpose of To provide a monopoly To provide a limited To encourage the 
regime over identity in the monopoly over identity creation and publica 
commercial market- in the commercial of works of art. 
place. marketplace. 


* Compulsory licences of right are provided for pharmaceutical products anywhere fror 
time of issuance to 10 years after issuance depending on where the drugs are deve 
and marketed. However, this compulsory licensing scheme will be eliminated | 


Bill C-91. 
** This requirement is modified in relation to inventions involving nuclear energy. 


Part 4 — International Survey of Existing Intellectual 
Property Regimes 


Introduction 


All of the surveyed jurisdictions (namely, Canada, the United States, 
Australia, and Europe) have statutory patent regimes. Although the laws 
vary from one jurisdiction to another, these regimes contain many similari- 
ties, which is consistent with the current international trend to recognize 
increasing levels of commercial protection for intellectual property.'*’ 
Further, many of the jurisdictions have recognized the great social and 
economic importance of the biotechnology industry.'** Not surprisingly, all 
of the countries have enacted patent legislation with the potential to provide 
commercial protection to at least some of the biotechnological materials and 
processes involved in new reproductive technologies. 

Generally, protection is provided to microbiological inventions within 
the various generic patent regimes. However, none of the reviewed enact- 
ments expressly allows patent protection over higher life forms. In fact, 
many jurisdictions expressly forbid the patenting of plant and animal 
varieties and the essentially biological processes used to produce them. 
Consequently, specific quasi-patent regimes have been enacted to protect 
certain types of higher life forms. The general patent provisions in place in 
the United States and Australia prohibit grants of patents relating to 
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Plant breeders’ Integrated chip 
it rights topography Trade secrets 
rease the To provide agriculture To reward genuine To recognize the 
al pool of the same advantage advances in the commercial value 
edge by as the patent system _ topography industry embodied in infor- 
ting and provides other and to prevent piracy. mation over which 
ding inventive industries. secrecy is maintained. 


ices in the 
| arts. 


Subsequent to the completion of this report, Bill S-17 was introduced and passed 
jh two readings in the Senate. This bill includes various procedural and substantive 
yes to almost all Canadian intellectual property regimes. 


human beings. The various patent statutes also commonly prohibit the 
granting of patents with illicit purposes or in contravention of the public 
order or morality. In several countries, medical treatments are not consid- 
ered to be patentable subject matter due to express prohibition or judicial 
precedent. This exclusion relates to the belief that medical treatments do 
not possess an industrial or commercial purpose. 

The patentability of products and processes in the new reproductive 
technologies field is also greatly affected by the fact that patents confer 
exclusionary rather than affirmative rights to practise inventions. Many 
jurisdictions have enacted legislation to control, and in some instances to 
ban, the use of human fetuses and embryos and their tissues for non- 
therapeutic research purposes. These substantive restrictions greatly 
restrict the potential for innovation in this area and consequently the 
practical need for intellectual property protection. 


Canada 


Canada provides a less complete system of intellectual property 
protection to biotechnological inventions than many other nations. Unlike 
the current international trend to increase the ambit and adequacy of 
property rights over living matter, recent judicial decisions and current 
Canadian Patent Office practices appear to place even more restrictions on 
the types of inventions connected to living matter that can be commercially 
protected.’*° In Canada, two statutes exist that provide commercial 
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protection to inventions involving living matter: the Patent Act’*° and the 
Plant Breeders’ Rights Act.’*? 
Section 2 of the Patent Act defines the scope of patentable subject 
matter or inventions for which patents may be granted. It provides that 
“invention” means any new and useful art, process, machine, 
manufacture or composition of matter, or any new and useful 
improvement in any art, process, machine, manufacture or composition 
of matter. 


The ambit of Section 2 is narrowed by Section 27(3), which precludes 
the granting of a patent for any invention with an illicit object or for any 
mere scientific principle or abstract theorem. The scope of patentable 
subject matter is also modified by the rather strict and explicit disclosure 
requirements embodied in Section 34 of the Patent Act.’ 


Re: Application of Abitibi Co. 

The first significant Canadian ruling regarding the patentability of life 
forms was a decision of the Patent Appeal Board and the commissioner of 
patents in Re Application of Abitibi Co.’ The inventors sought to patent 
a process to eliminate toxic waste products produced by the pulp industry 
and the actual yeast culture involved in this disposal process, which was 
described as a microbial system having five principal fungi components. 
The patent office examiner at first denied the product claim on the basis 
that living or viable matter did not fall within the purview of Section 2 of the 
Patent Act. An appeal from this ruling was heard by the Patent Office 
Appeal Board and the commissioner of the patent office soon after the 
landmark ruling of the United States Superior Court in Diamond v. 
Chakrabarty,'** which held that non-naturally occurring living products 
could be patented as either “manufactures” or “compositions of matter” 
within the meaning of the American Utility Patent Act.!*® 

The Canadian Patent Appeal Board first acknowledged the 
Chakrabarty decision and the fact that several other industrial jurisdictions 
were allowing patents to issue in respect of microbiological products. The 
board then took notice of the long-standing practice of the Canadian Patent 
Office of granting patents for microbiological processes.’*° Based on all 
this, the board concluded that living inventions themselves could be 
patented if three circumstances were met: (1) the invention must not have 
existed in nature; (2) the invention must carry out some known useful 
objective; and (3) the invention must be sufficiently different from known 
species that it could be said its creation involved the necessary element of 
“inventive ingenuity.” 

According to the board: 

Certainly this decision will extend to all micro-organisms, yeasts, 

moulds, fungi, bacteria, actinomycetes, unicellular algae, cell lines, 

viruses or protozoa; in fact to all new life forms which are produced en 
masse as chemical compounds are prepared, and are formed in such 
large numbers that any measurable quantity will possess uniform 
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properties and characteristics ... We can see no justifiable reason for 
distinguishing between these life forms when deciding the question of 
patentable subject-matter. Whether it reaches up to higher life forms — 
Plants (in the popular sense) or animals — is more debatable.!*’ 


The board made additional obiter (incidental) comments that tended 
to support the view that higher life forms could also fall within the category 
of patentable subject matter: 

With still higher life forms it is of course less likely that the inventor will 

be able to reproduce it at will and consistently, as more complex life 

forms tend to vary more from individual to individual. But if it 

eventually becomes possible to achieve such a result, and the other 
requirements of patentability are met, we do not see why it should be 
treated differently.'*® 


The board also made obiter comments suggesting that the disclosure 
requirements of Section 34 of the Patent Act could be fulfilled by the 
deposit of a viable sample in an appropriate depository. However, the board 
did advocate the use of both a written description and a deposit to ensure 
compliance with the statutory enablement requirement. This decision 
illustrates that the key consideration relating to enablement should be to 
ensure that the benefits to be derived from the invention will not be lost to 
the public.'*° 


Practice Following the Abitibi Decision 

The initial optimism regarding the patentability of higher life forms 
caused by the comments in the Abitibi decision was quite short-lived.'™ 
Subsequent to this ruling, the patent office continued to maintain its policy 
of refusing to grant patents with respect to plants and animals. 


Pioneer Hi-Bred 

In 1985, consistent with this established practice, the patent office 
refused an application to patent a novel variety of soybeans brought 
forward by Pioneer Hi-Bred. First the patent examiner, and later the Patent 
Appeal Board and the commissioner of patents, refused the patent applica- 
tion on the basis that the novel plant variety did not constitute an 
“invention” within the meaning of Section 2.'°' The decision was again 
appealed and the patentability of complex life forms came before the 
Canadian judicial system for the first time. 


The Federal Court of Canada Appeal Decision 

The Federal Court of Canada Appeal Division’ affirmed the earlier 
rulings and held that the plant was not eligible for patent protection. The 
majority decision was delivered by Mr. Justice Marceau. He noted that 
until recently it was assumed that life forms could not be patented, but 
then conceded that the Canadian Patent Act did not necessarily preclude 
the patenting of life forms. However, he was of the view that traditionally 
crossbred plants could not be considered “compositions of matter” or 
“manufactures” within the meaning of the act. Mr. Justice Marceau found 
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support for this position in the fact that the act did not specifically refer to 
any of the technical jargon commonly associated with the art of cross- 
breeding. 

Mr. Justice Pratte of the Federal Court of Appeal concurred with the 
reasons given by Mr. Justice Marceau and gave additional reasons to deny 
the patent, which had not been previously raised or argued before the 
Patent Appeal Board. In his view, the invention involved a “degree of good 
luck” and consequently could not meet the enablement requirements out- 
lined in Section 34 of the Patent Act. According to Mr. Justice Pratte, the 
Patent Appeal Board’s comments regarding deposits as a method of enable- 
ment were incorrect. He held that to satisfy the requirements of Section 34, 
a third party must be able to replicate the invention using the written 
description alone. This aspect of the decision is especially restrictive in the 
biotechnological area as the starting materials are often composed of 
unusual living materials. In many instances replication without resort to 
a deposited sample could be economically prohibitive or practically 
impossible. 


The Supreme Court of Canada Decision 

The case was appealed to the Supreme Court of Canada,’™ where it. 
was hoped that some clear guidelines regarding the patentability of animal 
subject matters would be established. Mr. Justice Lamer delivered the 
decision of the Court and stated that the appeal raised two fundamental 
issues: first, whether or not an artificially crossbred plant represented a 
patentable invention, and second, whether the specification fulfilled the 
statutory disclosure requirements. 

With respect to the first issue, the Court seemed to draw a distinction 
between traditional crossbreeding techniques and recombinant DNA 
techniques on the basis that the former have long been considered 
unpatentable discoveries as they merely follow the natural rules of 
reproduction. However, Mr. Justice Lamer did not ultimately rule on the 
issue of patentability, deciding instead to deny the patent on the second 
basis for failure to make adequate disclosure. He expressly refused to 
comment on the correctness of Mr. Justice Pratte’s view regarding enable- 
ment, but his ruling does not appear to be as restrictive as the decision of 
Mr. Justice Pratte. According to Mr. Justice Lamer: 


the inventor must describe not only how the invention can be used but 
also how a third party can make it; nowhere does it say that the deposit 
by itself of a sample of the invention will meet the disclosure 
requirement.!™4 


He concluded that while in some instances a deposit might be of assistance 
to meet the disclosure requirements, in this case it could not save an 
otherwise incomplete disclosure. 


New Reproductive Technologies: Commercial Protection 333 


Life After the Pioneer Hi-Bred Decision 

Subsequent to this decision, academic views of the patentability of 
higher life forms in Canada have been divided. According to some 
academics, higher life forms can be patented if their written disclosure is 
very detailed and is accompanied by a viable deposit.'°° However, others 
are of the view that this decision effectively precludes the granting of 
patents in relation to plants.’°° Most academics agree that in view of the 
general reluctance of the courts to set guidelines and the inconsistent 
precedents, there is a need for legislative intervention in this area.'°” 


Patent Office Practice . 

The Canadian Patent Office, bolstered by the opinion of the federal 
court of appeal in Pioneer Hi-Bred, continues to adhere to the view that 
plants and animals themselves are not patentable subject matter.'* 
However, according to the 1991 patent office practice manual, processes 
may be: 

Processes for producing plants and animals which require significant 

technical intervention by man may be patentable. Traditional biological 

breeding processes used for the production of plants and animals are 
considered essentially natural biological processes and are not 
patentable.!°° 


The patent office will grant patents over “new microbial life forms such as 
bacteria, yeast, moulds, fungi, actinomycetes, algae, cell lines, viruses and 
protozoa”’® subject to the disclosure requirements in Section 34 of the 
Patent Act. The patent office also requires the submission of complete 
written descriptions in addition to any deposited sample.’ 


Other Considerations 

Even if it had been clearly decided that life forms in general and the 
processes used in conjunction with their production were patentable 
subject matter, other considerations would affect the level of protection 
available. For example, if a particular process could be described as a 
medical treatment, Canadian jurisprudence would preclude the issuance 
of any patent.’” If the invention related to “naturally occurring substances 
prepared or produced by, or significantly derived from, microbiological 
processes and intended for food or medicine,” then, until recently, the 
product could only be claimed through a product-by-process claim. Such 
claims are currently subject to the mandatory licensing scheme provided 
for in the Patent Act.’ 

The present state of the law in Canada in relation to the patenting of 
life forms is less than clear. Despite recognizing a need for a suitable and 
comprehensive system of protection for inventions in the biotechnology 
field,’** the Government has not undertaken any specific reforms in relation 
to commercial protection in this area. Further, the Supreme Court of 
Canada has expressed reluctance to provide general guidelines in this area. 
It appears that patents will be granted for essentially microbiological 
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processes and products; however, in the absence of any legislative 
amendments to the Patent Act, attempts to patent higher life forms (which 
would include embryos and possibly derivative tissues) will be resisted by 
both the patent office and the federal court of appeal. 


The United States 


The federal government is empowered by the constitution to promote 
the progress of science and useful arts through the granting of exclusive 
property rights of limited duration to authors and inventors. Patent and 
quasi-patent protection is available for living organisms under the Plant 
Protection Act,!© the Plant Variety Protection Act,’°®° and the more general 
Utility Patent Act.’®” 

Section 101 of the Utility Patent Act is equivalent to the Canadian 
Patent Act and defines patentable subject matter as “any new and useful 
process, machine, manufacture, or composition of matter or any new and 
useful improvement thereof.” However, unlike their Canadian counterparts, 
American biotechnological inventors have experienced great success in 
convincing authorities with the patent office and the judiciary that their 
inventions belong within the purview of the utility patent regime. 


Diamond v. Chakrabarty 

Public discomfort with the rise of recombinant genetic techniques in 
the 1970s spurred great debate in the United States and elsewhere as to 
the advisability and patentability of technology involving living organ- 
isms.'® The first decision to resolve the doubts regarding the limits of the 
patent regime was Diamond v. Chakrabarty.'®? Chakrabarty had developed 
a strain of bacteria with characteristics not found in nature. The inventor 
hoped that the unicellular organism could be mass-produced and used to 
degrade crude oil spills. The patent office examiner initially denied the 
application on the grounds that the strain of bacteria was merely a product 
of nature and also a living organism. The Patent Appeal Board partially 
overruled this decision and held that, although it was not a product of 
nature, the strain of bacteria did not constitute patentable subject matter 
because it was a living creature. This decision was further appealed to the 
U.S. Federal Circuit Court where, by a slim majority of five judges to four, 
it was determined that patentable subject matters could not be limited to 
inanimate products. 

The court was of the view that the Utility Patent Act had been designed 
to have a very wide application and was to include anything under the sun 
“made by man.” Further, any product that possessed characteristics 
markedly different from those it possessed in nature comprised a 
patentable subject matter. The court decided that the strain of bacteria in 
question fell within the categories of “manufacture” and “composition of 
matter.” The relevant distinction to determine patentability was “not 
between living and inanimate things, but between products of nature, 
whether living or not, and human-made inventions.”!” The court also 
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ruled that the existence of legislation specifically designed to provide 
protection over living products did not preclude patenting under the utility 
patent regime. Finally, according to the court, policy concerns such as 
potential environmental hazards posed by these inventions were best left 
to elected government officials and should not be considered by the 
judiciary in determining the limits of the existing patent regime.’” 


Higher Life Forms 

Two subsequent decisions of the Patent Appeal Board have confirmed 
the patentability of multicellular plants’” and animals’” under Section 101 
of the Utility Patent Act. In Ex Parte Hibberd, a patent was granted for a 
novel variety of corn possessing abnormally high levels of amino acids, 
despite the existence of other statutory regimes under which the corn could 
be protected. In Ex Parte Allen, the Patent Appeal Board ruled that it was 
possible to patent polyploid oysters possessing an extra set of chromosomes 
that resulted in unusually large and sterile animals. 


Patent Office Policy 

The United States Patent and Trademark Office recognized these 
developments and published a change of policy in its Official Office Gazette 
in April 1987. The official notice stated that the office would now consider 
all “nonnaturally occurring non-human multicellular living organisms, 
including animals, to be patentable subject matter within the scope of 35 
U.S.C. 101.” It also explained that any “manufacture or composition of 
matter occurring in nature will not be considered patentable unless given 
a new form, quality, properties, or combination not present in the original 
article existing in nature.”’’* No explanation or definition of the term 
non-human was provided in this notice, and no indication was given of 
exactly how hwnan an organism could be before it would be rejected as 
comprising a non-patentable subject matter. The restriction was included 
in the release to ensure that grants of patent could not possibly violate the 
constitutional prohibition on slavery. The exact parameters of human in 
this context are vitally important, as human genes are the genes most 
frequently inserted into animals in the creation of transgenic animals.'” 


Transgenic Animals 

In April 1988, the first patent over a transgenic animal was issued. 
U.S. Patent No. 4 736 866 granted inventors from Harvard University a 
monopoly over any transgenic non-human animal, especially a mouse, 
whose germ cells and somatic cells contain a particular activated oncogene 
sequence. The patent protection applied to all animals whose natural 
genetic make-up had been altered by the micro-injection of a particular 
human gene that made the animals abnormally susceptible to cancer. 

The publicity received by this patent created great political debate. It 
was the impetus for the introduction of a number of bills into both the 
Congress and the Senate that would have either temporarily or per- 
manently banned the issuance of patents over transgenic animals.'” 


336 Overview of Legal Issues in NRTs 


However, none of the proposed moratoriums ever became public laws and 
most died in committees.'”” 

One of the proposed bills concerning transgenic animals lasted longer 
than any of the proposed moratoriums, but it appears not to have been 
reintroduced into the current session of the Congress or Senate. This bill, 
The Transgenic Animal Reform Act,’” rather than banning the issuance of 
patents covering transgenic animals, confirmed the legitimacy of such 
patents subject to certain regulations. The bill had four basic provisions. 
First, it created an experimental use/infringement exemption for non- 
commercial experimentation or use in relation to the premarket approval 
process. Second, it created a “farmer’s exemption” similar to that found in 
the plant breeders’ enactments. Third, it amended the federal patent 
application legislation to authorize deposits in satisfaction of disclosure 
requirements. Fourth, it confirmed that human beings cannot form the 
subject matter of any grant of patent. 


Judicial and Legislative Response 

Since the United States has become a leader in the biotechnology field, 
numerous patents have issued out of the U.S. patent office relating to 
processes in living organisms and materials, including human cell lines, 
tissues, and proteins.’ Consequently, the judiciary and the elected 
officials in the Senate and Congress have been forced to face the difficult 
task of reconciling general patent principles with the unique characteristics 
of biotechnological products and processes. The judicial decisions in this 
area have been result-oriented in some instances, creating a somewhat 
unpredictable situation and, occasionally, the impetus for remedial 
legislative action. 


Judicial Consideration of Obviousness 

Some of the most significant problems relating to biotechnological 
inventions have occurred in the area of obviousness of inventions involving 
standard processes.’*’ In these cases, the federal courts have generally 
followed the usual threshold criteria’®’ and have further determined that an 
invention will not be considered obvious if one of the following conditions 
is met: 

1. there was no reasonable expectation of success; or 


2. undue experimentation would be required to make the inven- 
On =,.0F 


3. the experiment involved an area where the prior art disclosed only 
general guidance as to the invention in question. '® 


In the case of In Re Durden,'® the Federal Court of Appeal held that 
novelty and unobviousness in a specific starting material and end product 
do not necessarily import patentability to an otherwise obvious process 
used to create the end product from the starting material.‘ Prior to this 
decision, it was felt that novelty and unobviousness of either the starting 
materials or the end products involved in an invention imported both 


New Reproductive Technologies: Commercial Protection 337 


novelty and unobviousness to the related process.'*’ This decision could 
create an insurmountable obstacle to patenting in the biotechnological 
field, where the truly innovative step in research and development can be 
the isolation or creation of a novel starting product that is subsequently 
transformed into a commercially valuable end product through a relatively 
standard technique.'’*’ In Durden, the court was dealing specifically with 
a chemical process and the justices expressly pointed out they did not wish 
their decision to have universal application. However, the decision has 
been expanded and subsequently applied on a regular basis to deny 
process patents over biotechnological process inventions.'®’ 

Two subsequent decisions added further confusion to the criterion of 
unobviousness in relation to process claims. First, in the case of In Re 
Pleuddemann,'* the Federal Circuit Court followed the pre-Durden reason- 
ing and distinguished Durden on the somewhat questionable ground that 
it applied to processes directed to making a product rather than processes 
directed to using a product.’® In any event, following the Pleuddemann 
decision the patent office continued to routinely deny process patents on 
the basis of the Durden decision.’*° Second, in the case of In Re Dillon,'®! 
the federal appeal court passed up an opportunity to expressly overrule the 
Durden decision, but did determine that Durdenwas not authority for a uni- 
versal rule that the unobviousness of starting materials and end products 
automatically import unobviousness to a process.'” 


Infringement and Breadth of Claims 

The American courts are also grappling with the difficult and technical 
issue of the appropriate scope of protection that should be afforded patents 
and the related issue of the application of the doctrine of equivalents in a 
manner that will provide adequate rights to both the inventors of first 
generation and those of subsequent generations of inventions.’* An 
appropriate balance is necessary to ensure that the patent system meets 
its fundamental objective of advancing scientific knowledge for the benefit 
of the public and to prevent stifling the industry as a whole.'* 

In the biotechnology area, infringement problems arise when a number 
of parties are simultaneously trying to solve the same problem and are 
racing to develop a patentable subject matter to ensure some measure of 
practical monopolistic market control over the eventual solution. Often one 
party will obtain rights in an isolated product, while another party will be 
the first to invent a method to commercially produce essentially the same 
product. In such a situation the parties must either mutually agree to a 
licensing arrangement or resort to patent litigation. This problem is also 
compounded by the fact that it can be quite easy to “invent around” a 
biotechnological invention because changes in the structure of a biological 
product do not always result in significant changes in functions that the 
final product performs. There have not been many cases in this area, and 
the results have been mixed due in part to the inherently subjective nature 
of the interpretation of patent claims and the application of the doctrine of 
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equivalents in the context of infringement.'*” However, the courts have 
found instances of literal and equivalent infringement in the field of 
biotechnology and have attempted to define the scope of proprietary 
protection on a case-by-case basis. 


Enablement and Deposits 

In the 1970s, the Federal Circuit Court endorsed the practice of 
depositing samples to fulfil the enablement requirements of the Utility 
Patent Act. In fact, unlike many other countries, the American federal 
appeal court determined that deposits with accredited depositories were 
unnecessary until the date of issuance of the patent.’ In most other 
jurisdictions, deposits must be made at the time of application and failure 
to make a timely deposit can result in a denial of the grant on the basis of 
insufficient disclosure.'°’ Currently, the Code of Federal Regulations does 
not require the deposit of biological material unless it is essential to meet 
the enablement requirements of the Utility Patent Act. Further, these 
regulations expressly refute any general presumption in favour of such 
deposits.'°® However, uncertainty exists as to whether the requirement of 
disclosure of the “best mode” in Section 112 of the Utility Patent Act 
effectively dictates that a deposit be made of the product itself.'°° There is 
no general rule in this area, and in the past this issue has been resolved on 
a case-by-case basis in accordance with the regulations.””° 


Legislative Amendments 

There has been a strong effort to amend the Utility Patent Act to clarify 
and adapt the general patent rules to suit biotechnological inventions. A 
bill is currently before the Congress that would overrule In Re Durden and 
ease the usual threshold level of inventiveness in relation to biotech- 
nological process patents.*°’ It provides that novelty and unobviousness of 
either a starting or end product will import an adequate degree of novelty 
and unobviousness to the related process, thereby creating a “unity of 
invention” concept for process patents similar to the standards adopted by 
the Japanese and European patent offices.”” Proponents of these changes 
claim that statutory amendments to increase both the ambit and the cer- 
tainty of patent protection are vital due to the huge capital expenditures 
necessary to develop inventions in the biotechnological field.” 

The Utility Patent Act was amended in 1988 to include a provision 
eliminating a deficiency in the law of infringement whereby it was possible 
for a foreign entity to use a patented process in a foreign jurisdiction to 
create a similar or dependent product and then proceed to import that 
product and offer it for sale in the United States without sanction. This 
problem was brought to public attention in the case of Amgen v. Chugai,?™ 
which involved a battle between two biotechnological firms over rights 
regarding a commercially lucrative human protein that prevents blood 
clotting. The American firm patented the starting materials and processes 
needed to produce the protein using recombinant techniques. The 
Japanese firm was the exclusive licensee of the purified form of the protein. 
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Under American trade laws in place at the time, Chugai was able to use the 
starting materials patented by Amgen and import large quantities of the 
end product — recombinant protein — into the American market at a 
greatly reduced price without infringing Amgen’s patent. The Process 
Patents Amendments Act of 1988” eliminated this deficiency by increasing 
the statutory definition of infringement to include importing an end product 
made using a previously patented process. 


Methods of Medical Treatment 

In the United States, there is no legislation dealing specifically with 
intellectual property rights in methods of medical treatment involving new 
reproductive technologies. The patentability of methods of treatment is not 
expressly excluded under the provisions of the Utility Patent Act. While 
some uncertainty has existed in the past, it now appears settled that 
methods of treatment are potentially patentable subject matters.” There 
are precedents involving the patenting of medical processes. The 
advisability of issuing patents over medical treatments in new reproductive 
technologies was brought into question in 1984 when a private company 
applied for a grant of patent encompassing both the instruments necessary 
to perform surrogate embryo transfers and the process itself. 

Academic views on this subject are divided. Some argue medical 
process patents should not be allowed, to ensure that physicians avoid 
conflicts of interest; processes are fully and independently evaluated and 
are freely available; and, in the area of human reproduction, unbearable 
intrusions into the personal affairs of the patients involved are avoided.?” 
Others suggest that the good provided to society in general justifies the 
issuance of such proprietary rights and that compulsory licensing can 
eliminate most of the concerns voiced by those who oppose these 
proprietary rights.*°° In recent years patents have issued over medical 
processes specifically related to the new reproductive technologies.”” In 
the United States, as in most other jurisdictions, the instruments and 
machines used in such methods are capable of patent protection. 


Substantive Regulation of New Reproductive Technology 

Numerous federal and state regulations exist relating to the uses that 
can be made of human tissue generally and fetal tissue specifically. These 
regulations have a great impact on the feasibility of innovation in this area 
and consequently shape the necessity and scope of proprietary protection. 

Two federal statutes impact on the use of fetal remains by permitting 
the parents of a stillborn infant or a deceased fetus to donate it for research 
or therapeutic purposes, but prohibiting the sale of the remains for trans- 
plantation if the transaction affects interstate commerce.””° These acts are 
poorly worded and appear (perhaps unintentionally) to ban commerce 
involving the subparts, arguably including cell lines, of all enumerated 
organs.”” 

Federal regulations also govern the protection of human research 
subjects including living in utero and ex utero fetuses involved in federally 
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funded experimental activities.’ These regulations divide fetuses into two 
basic groups: viable and non-viable. A viable fetus cannot be subjected to 
additional risks unless the activity attempts to enhance that fetus’ chances 
for survival. A non-viable fetus cannot be subjected to activities that 
artificially maintain it or that, in and of themselves, terminate that fetus’ 
vital functions. Further, experimental activities may be permitted only if 
the relevant information is not available through other means.?’° 

The regulation of federally funded activities “involving the dead fetus, 
macerated fetal material, or cells, tissue, or organs excised from a dead 
fetus shall be conducted only in accordance with any applicable State or 
local laws regarding such activities.”’'* The regulation of fetal remains 
varies greatly between states; for example, experimentation is criminalized 
in certain states, while it is completely unregulated by statute in others.”’° 
Experimentation involving human fetuses is also regulated by several 
federal agencies, most notably the National Institutes of Health. 

Perhaps one of the most serious setbacks to these experiments 
occurred in the spring of 1988 when a moratorium was announced on 
federally funded experiments involving the transplantation into human 
recipients of fetal tissues obtained through elective abortions. The 
moratorium has been indefinitely extended. While this moratorium does 
not cover all experimentation involving fetal tissue, it has had a chilling 
effect on privately funded research and consequently a significant effect on 
the progress of science in this controversial area.*‘° There has been a 
strong movement to lift this ban; a bill removing the moratorium has 
passed through Congress and is set for a vote before the Senate in the near 
future.”’’ Although this bill ends the moratorium on funding, it contains 
certain disclosure requirements that may practically discourage donations 
of aborted fetal tissue for research purposes.”'® 

In summary, the United States has recognized the huge economic 
potential of advances in biotechnology and appears to endorse the view that 
its prominence in the international marketplace requires a strong intel- 
lectual property regime. The American judiciary has been somewhat incon- 
sistent, but generally has adhered to the strict traditional principles of the 
patent regime. The government has responded to some problems, demon- 
strating a strong nationalistic desire to remain at the forefront of the area. 
However, to date it has not gone so far as to create a new intellectual 
property law regime or indeed to significantly alter the existing principles 
of the utility patent system to provide increased protection to innovations 
in the biotechnology area. The government has also demonstrated a reluc- 
tance to use federal funding for inventions that specifically involve aborted 
fetal tissue, evidencing an attitude that undoubtedly will have a negative 
impact on the rate of advancement in new reproductive technologies. 
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Europe’”’ 


Patent protection relating to the new reproductive technologies in the 
European Economic Community (EEC) is governed by the domestic laws of 
each member state and a number of international treaties.2*° The most 
relevant of these treaties is the European Patent Convention (EPC).?”! 


The EPC 
According to Article 52(1) of the EPC, “European patents shall be 
granted for any inventions which are susceptible of industrial application, 
which are new and which involve an inventive step.” Article 53 of the EPC 
expressly prohibits the granting of patents in respect of: 
plant or animal varieties or essentially biological processes for the 
production of plants or animals; this provision does not apply to 
microbiological processes or the products thereof.?”” 


The domestic enactments of most member states are similar but not 
equivalent to this provision,”** and most member states have also enacted 
plant variety protection regimes pursuant to the UPOV, partially filling the 
intellectual property law void created by this exclusion.?** 

The exclusion of plant and animal varieties under the EPC and their 
subsequent inclusion in conventional breeders’ rights regimes were 
apparently based on the state of the art at the time the EPC was drafted. 
It is yet another unfortunate result of the fact that the patent regime was 
ill suited (in the prevailing view of experts) to provide protection to plant 
and animal varieties and biological inventions.?”° However, with the 
advances in the biotechnological area in the last 20 years, opinions in this 
area are changing. Additionally, the practical effect of these provisions is 
being minimized by two forces: first, authorities in the Technical Appeals 
Office are placing a very restrictive interpretation upon the exclusion in 
Article 53; second, the EEC is currently considering proposals that would 
afford biotechnology greater protection in the patent system in the future 
(see Appendix 1).?7° 


Administrative Response 

The Technical Board of Appeal of the European Patent Office, 
illustrating a tendency to increase the allowable scope of patentable subject 
matter,””’ has taken a very narrow view of the plant and animal variety 
exception. Patents have issued over generic plant and animal subject 
matters that are not directed to a particular variety, as that term is used 
in plant breeders’ regimes. This restrictive approach was well illustrated 
in the decision of the board in the application for a European patent over 
the Oncomouse.””” 

Claims to the process used to produce the Oncomouse and the 
resulting animal were rejected at first instance by the Examining Division 
of the European Patent Office.*”? The Examining Division held that Article 
53(b) excluded the issuance of patents over animals in general and that the 
processes used to produce animals did not fall within the patentable 
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category of microbiological processes. The Technical Appeal Board reversed 
this ruling.” According to the board, exceptions to the general rule of 
patentability must be restrictively interpreted; therefore, the restriction on 
animal varieties should not apply to animals per se. Furthermore, 
microbiological processes represented an exception to the exception and, 
as such, restored the patentability of processes even if they related to the 
production of animals or were essentially biological. The board held that 
the process by which the desired genes were inserted into the animals was 
not “essentially biological,” and accordingly neither the process claims nor 
the product-by-process claims were excluded by Article 53(b). The board 
ultimately remitted the decision back to the Examining Division to 
determine whether genetic manipulation of animals should be banned by 
Article 53(a), which prohibits the publication or exploitation of inventions 
contrary to the public order or morality.**' In the fall of 1991, the 
European Patent Office followed the United States and allowed a patent to 
be issued for the Oncomouse.*” 


Legislative Response 

The EEC has recognized the importance of biotechnology generally and 
has attempted to preserve its international competitiveness through the 
creation of programs designed to increase the level of research and 
development throughout Europe.” 

The EEC has also recognized the importance of intellectual property 
as a key to the maintenance of global competitiveness. In October 1988 the 
Council of the European Communities submitted a proposal for a council 
directive regarding the legal protection of biotechnological inventions.?™* 
The proposal recognized the fundamental importance of this industry and 
the need to create a uniform European system to compete with the pro- 
tection offered in the United States and Japan. Accordingly, the proposal 
created a number of unique provisions designed to standardize, increase, 
and clarify the scope of patent protection available in all member states for 
biotechnological inventions. The proposal contains specific provisions 
relating to the scope of patentable subject matter, the scope of patentable 
rights in biotechnology, disclosure and deposit requirements, and the 
interface between patent rights and plant breeders’ rights.?°° 

The proposed directive expressly states that living matter is a 
potentially patentable subject matter.”*° The proposal expands the scope 
of patent protection by providing that any invention potentially unprotected 
by the plant breeders’ regimes may fall within the purview of the patent 
regime.**’ For example, any process involving a micro-organism in any 
single step will be considered a microbiological process and therefore 
potentially patentable. Further, uses of plant and animal varieties and 
processes for their production will also have the potential to receive patent 
protection.** In addition, the proposal expands the ambit of patentable 
subject matter by providing that any process involving more than the 
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selection of biological material and permitting it to perform its usual 
biological functions is potentially patentable.?*° 

The actual scope of patent protection is also increased by provisions 
that recognize the self-replicating feature of biotechnological inventions. 
According to these provisions, the use of a patented product or process to 
create progeny for commercial purposes will be considered an act of 
infringement.”*° The proposal sets out detailed requirements for deposits. 
These requirements will effectively increase the existing level of proprietary 
protection by restricting public access to samples and reversing certain 
evidentiary burdens in infringement cases in the event a deposit has been 
released to any third party.?*’ 

Under the proposed directive, the scope of patent protection is 
narrowed by the recognition of dependency licences for plant breeders. The 
proposal acknowledges the continued existence of breeders’ rights in 
relation to plant and animal varieties** and provides compulsory licensing 
of patents for the benefit of plant breeders in certain circumstances.” 


Medical Treatment 
Article 52(4) of the EPC specifies the following: 


Methods for treatment of the human or animal body by surgery or 
therapy and diagnostic methods practised on the human or animal body 
shall not be regarded as inventions which are susceptible of industrial 
application within the meaning of paragraph 1. This provision shall not 
apply to products, in particular substances or compositions, for use in 
any of these methods. 


Article 18 of the proposed directive regarding the protection of 
biotechnological inventions expressly narrows this exclusion and continues 
the prohibition on patenting of surgical or diagnostic methods of treatment 
only in the event that those methods of treatment are to be used for 
therapeutic purposes. 


Substantive Regulation of Experimentation 

The EEC is also attempting to reconcile state regulations pertaining to 
the experimental use of fetuses and embryos, which may prove a difficult, 
if not impossible, task given the divergent domestic enactments.”** For 
example, the United Kingdom has enacted the Human Fertilisation and 
Embryology Act 1990,”*° which sets up a complex licensing procedure for 
new reproductive technologies and outlines the conditions under which 
human fetuses and embryos may be used for experimental purposes. 
Germany, on the other hand, has introduced legislation for the protection 
of fetuses and embryos that has been described as Draconian.”* It places 
very strict controls on new reproductive technologies, criminalizes certain 
activities, and bans all research on any living embryo that could cause 
injury to that embryo. 
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Australia**’ 

Australia’s patent system is governed by the Federal Commonwealth 
Patents Act,?*° which permits the patenting of inventions subject to the 
usual utility, novelty, and inventiveness criteria.“° The Patents Act 
provides that “human beings, and the biological processes for their 
generation, are not patentable inventions.”° The predecessor of the 
current Patents Act specifically banned the issuance of patents for 
substances capable of being used as food or medicine, and consisting only 
of mixtures of known ingredients, and the processes for producing them.” 
This prohibition is not included in the 1990 version of the Patents Act. 

During the 1970s, the assistant commissioner of patents ruled that 
animate matter, and particularly micro-organisms per se, were potentially 
patentable subject matters.” The Australian Patent, Trade Marks and 
Designs offices announced in 1980 that no distinctions would be made in 
determinations of patentability on the basis that the proposed subject 
matter was a living entity.”° All animate and inanimate subject matters 
would be required to meet the same prerequisites of utility, novelty, and 
unobviousness. The announcement stated that, since the law required 
disclosure sufficient to permit reproduction of the same living organism, the 
statutory disclosure requirements could be of special concern in this 
areas 

The Patents Act currently provides that if deposits are made in 
accordance with certain enunciated provisions, then the disclosure 
requirements in relation to any claim involving a micro-organism will be 
satisfied;?*° the statute does not mention any other life forms. Australia is 
a signatory to the Budapest Treaty, and accordingly the Patents Act 
includes provisions to facilitate international sample deposits. In Australia, 
microbiological products and processes, including cell lines, are also 
considered patentable subject matter.””° 

The Patents Act does not expressly deal with the patentability of 
medical treatments. However, under the terms of this statute, the issue of 
patentability is determined in accordance with the Statute of Monopolies.?*” 
Accordingly, judicial precedent has held that methods of treatment of 
human beings specifically related to the treatment or prevention of disease, 
malfunction, disability, or incapacity are not patentable subject matters.” 

Australia has been a world leader in certain areas of new reproductive 
technologies, particularly in the area of infertility treatment. Accordingly, 
the issue of fetal and embryonic use has been extensively considered by 
numerous state and national government agencies within Australia with 
varying results. To date, the country has not been able to adopt a single, 
uniform approach. Some states have concluded that legislation is an 
inappropriate method of regulating this field, while other states have 
enacted detailed regulatory and prohibitory schemes.” Once again, as 
patents confer only exclusionary rights, the regulation in this area has 
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affected the ability of inventors to create subject matters capable of 
commercial protection. 

It would appear that in Australia, with the exception of human 
embryos themselves and methods of treatment of disease, incapacity, or 
malfunction, the products and processes within the new reproductive 
technologies field are potentially patentable subject matters. 


Part 5 — Policy 


Introduction 


This portion of the report deals with the policy issues and some ethical 
issues involved in the recognition of commercial, proprietary interests in the 
products and processes involved in new reproductive technologies. 
Commercial ownership of fetuses and embryos in their entirety, fetal and 
embryonic tissues, derivative products, genetic information, and medical 
treatments and other processes related to new reproductive technologies 
are considered. This section is divided into four main areas: the 
desirability of recognizing proprietary rights, the necessity of recognizing 
such rights, the appropriate level of protection, and the practical issues 
involved in implementing an appropriate system. 


Desirability of Protection 


The purpose of this paper is not to determine the ethics of new 
reproductive technology per se. Moreover, it is premised on the assumption 
that property rights do exist in relation to these products and processes.” 
It must also be recognized that intellectual property law is not the most 
appropriate forum in which to explore these ethical issues.”°' However, 
certain basic ethical concerns involved in recognizing any proprietary 
interests in advances in this science must be addressed. 

Ethics cannot be avoided for two reasons. First, governments 
themselves have become increasingly involved in commercialization of the 
results of research performed by their own agencies and by independent 
industries supported by public funds.” Second, the existence and level of 
proprietary protection afforded to advances in the new reproductive tech- 
nologies are among a number of key factors that determine whether or not 
such activities will be pursued by the private sector.” Other key factors 
that determine the viability of a base level of scientific research and 
development include the existing regulatory framework (which applies 
before the development process through licensing and funding arrange- 
ments, throughout this process, and after the development of a particular 
product or process through premarket approval procedures), criminal 
prohibitions, and tax treatments. 
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The existence of a proprietary paradigm will have a significant impact 
on the willingness of private industry to invest the levels of capital required 
to develop any advances in new reproductive technologies to the point 
where they can be brought to the marketplace for public use. Most patent 
regimes recognize ethics as a primary limiting factor by prohibiting the 
issuance of rights in respect of inventions that would have immoral or 
illegal effects if commercialized. The overall desirability of providing a 
proprietary regime to regulate ownership of scientific advances involves a 
comparative analysis of the benefits and detriments inherent in the 
implementation of any proprietary system. 

Several relevant ethical considerations are common to all types of 
advances in the new reproductive technologies. General factors militating 
against the implementation of a proprietary regime include the devaluation 
of human life, particularly the potential for life embodied in the fetus or 
embryo. Other objections have also-been raised, such as the possibilities 
of the subrogation of women as a source of supply of raw materials; 
potential conflicts of interest that arise for physicians involved in the 
recovery of rare and useful aborted tissues or spare embryos;** 
environmental hazards; potential for misuse of the technology; the 
development of an unacceptable limitation on the concept of genetic 
therapy;”® the loss of genetic diversity and heritage; the compromise of 
science for profit;?® the creation of barriers to the free flow of information; 
and the potential for economic abuses inherent in any grant of market 
monopoly. The last factor is of special concern given the expected inelastic 
nature of demand for many of the innovations in this area. 

Common factors proposed by some as favouring the implementation 
and strengthening of proprietary rights in relation to advances involving 
new reproductive technologies include the potential to enhance the viability 
of human life on the earth, and to solve problems of disease, starvation, 
and over-population. Although there are many common ethical considera- 
tions involved in this field, there are also considerations that are unique or 
of special concern in relation to the particular categories of advances in the 
new reproductive technologies; therefore, it is useful to consider these 
categories separately. 


Products 


Human Fetuses and Embryos 

Intellectual property rights have not been historically recognized in 
relation to human fetuses and embryos. Ethical considerations, such as 
general respect for human dignity and abhorrence of any recognition of 
property interests of one human being over another, suggest that human 
embryos and fetuses are not appropriate subject matters for any intellec- 
tual property law regime.”*’ Ethical restraints, therefore, enacted through 
regulatory regimes, often ban the types of experiments most likely to result 
in the creation of a patentable advance involving human or partially human 
higher life form subject matters.” As noted earlier, in the United States 
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the issuance of patents over human beings is prohibited on the basis that 
the inclusion of human beings in a proprietary regime would be tanta- 
mount to an unconstitutional endorsement of the subrogation and enslave- 
ment of human beings.”” 


Tissues Derived from Human Fetuses and Embryos 

Tissues and cell lines derived from fetuses and embryos are protected 
under existing patent regimes despite the fact that they may give rise to 
many of the same concerns involved in the recognition of property rights in 
complete human beings.””° 

The issue of abortion is raised with regard to products derived 
specifically from fetuses and embryos. Those who oppose the use of these 
tissues espouse the view that commercialization of these products will 
inevitably lead to increased demand for healthy tissue, which can be 
obtained only through elective abortion procedures or through the use of 
“spare embryos” created during the process of in vitro fertilization. This 
potentially increased demand is perceived to create the potential for abuses 
involving commercialization of abortion itself, jeopardizing the lives of 
women, subrogating women with reproductive capacity, and public 
endorsement of the deliberate sacrifice of human life for financial or 
personal gain.”” Those opposed to the provision of commercial protection 
over these tissues also claim that limited supplies will create unacceptable 
conflicts of interest for the doctors involved in obtaining “waste tissues” 
through abortion or other artificial techniques. 

Advocates of the use of these tissues suggest that the government can, 
through statutory enactments or the creation of administrative mecha- 
nisms, build safeguards into the supply of fetal and embryonic tissues, 
_ thereby eliminating any offensive link to abortion for commercial purposes 
or personal gain, and concurrently minimizing situations giving rise to 
professional conflicts of interest. Proponents of the use of fetal and 
embryonic tissues further contend that as these tissues comprise “waste 
materials,” it is unethical to ignore their enormous potential to benefit 
society as a whole. Some feel that the patent system is an essential 
element of the overall incentive that ensures that ethical and necessary 
research will be performed on cell lines and products. Further, the creation 
of an environment that encourages commercial inventiveness in this area 
will ultimately lead to breakthroughs that drastically reduce or even 
eliminate the need for fetal and embryonic tissue and, consequently, any 
ongoing moral dilemma.’” This final argument has a double edge because 
advances in contraception and in vitro techniques may also drastically 
reduce or eliminate the current sources of supply of “waste tissues” 
essential for the creation of primary cultures. 


Genes and Genetic Sequences 

Genes were routinely patented once their function had been 
determined and isolated. However, due to the state of the technology, this 
process was slow and relatively infrequent, and such a vast percentage of 
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the human genome in particular remained unknown that the implications 
of large-scale proprietary interests and control were not given serious 
consideration. The ethical debate regarding the patenting of genetic 
processes centred on the same concerns that arise with respect to tissues 
and other derivative products in general, and the spectre of eugenics in 
particular. However, in 1991 the National Institutes of Health (NIH) filed 
patent applications covering a substantial amount of human genetic mate- 
rials representing approximately 5 percent of the total human genome.”” 
This move by the NIH prompted impassioned debate and congressional 
hearings regarding the limits and purposes of the patenting system and the 
ethics of proprietary ownership of generic human genetic material. The 
main thrust of the ethical concerns currently raised in this area is that this 
genetic material is part of the common heritage of humanity, which, in 
principle, should be freely available to all.?” 


Processes 


Processes in General 

The ethical issues raised by the possibility of providing proprietary 
rights in processes involved in new reproductive technologies mirror those 
generated when one considers the advisability of recognizing proprietary 
interests in the starting materials or end products involved in the 
processes. 


Processes Involving Medical Treatment 

Special considerations arise with respect to processes that can be 
characterized as involving medical treatments. As noted earlier, these 
processes were originally exempted from proprietary protection on the basis 
that they were considered incapable of any form of industrial purpose. 
Subsequently, judicial and legislative opinions have generally followed 
established precedents and endorsed their exemption on general and, at 
times, somewhat vague policy grounds based on a desire to minimize 
commercialization of medical treatments. The rationale for exclusion seems 
questionable, given that grants of patents have routinely issued over the 
tools and machines necessary to perform medical treatments. The ethical 
opposition to the patenting of medical treatments is based on the general 
desire to avoid situations that create unacceptable conflicts of interest for 
physicians; the need for unimpeded access to medical treatments; and the 
desire to ensure robust, impartial, and independent evaluation of novel 
medical treatments, which, unlike medical products, are not subjected to 
an independent regulatory system to ensure their safety and efficacy prior 
to being made publicly available. Concern is also voiced that proprietary 
disputes could result in overly intrusive inquiries into the personal affairs 
of patients.7” The American Fertility Society guidelines on reproductive 
technologies consider patenting medical procedures involved in infertility 
treatments to be unethical; however, the guidelines do endorse patenting 
products associated with these techniques.”” 
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Ethical aspects and implications must be addressed in the evaluation 
of the appropriateness of the application of any intellectual property 
paradigm to technological advances. However, the focus of this report is 
directed toward the necessity of and appropriate level of protection for 
ethically acceptable research and development activities. 


Advantages of Proprietary Protection 


Once it has been determined that the activities involved in the 
development of new reproductive technologies are themselves ethical and 
desirable, then consideration must be given to the most appropriate method 
of ensuring the continuation of these activities. This part explores how 
recognizing intellectual property acts as an incentive to fulfil the demand 
for advancements in the new reproductive technologies. This topic can be 
divided into two related subparts: the appropriate control mechanism and 
the effect of current international trends. 


Appropriate Control Mechanism 

Any mechanism to ensure that ethical advances in new reproductive 
technologies are brought to the public must meet a number of objectives. 
The system should create an ethically acceptable balance between the 
rights of innovators, as opposed to competitors, and the paramount 
interests of society as a whole. 

It must be flexible enough to accommodate the extremely diverse range 
of products, processes, and research objectives involved in this area. A 
mechanism that ensures advances are made in treatments of infertility 
(which has a rather limited commercial application due to a relatively low 
level of demand) may be entirely inappropriate to provide an incentive for 
the development of treatments for diseases that may have a potentially 
huge, inelastic, commercial demand. Similarly, the system must recognize 
that not all markets are commercially equivalent. To use the cure for 
acquired immunodeficiency syndrome (AIDS) as an example: while there 
is an urgent global need for such a cure, only certain markets can afford 
to reimburse innovators for the development costs associated with it.?”’ 

The system must also accommodate the fact that different types of 
research are involved in the development process and that paradigms for 
the provision of intellectual property rights will affect the balance between, 
and composition of, these different types of research.?” In theory, the 
research performed in public agencies such as universities traditionally has 
been based on academic freedom and has consisted of basic research, 
which, although it possesses no immediate commercial motive or value, 
may ultimately form the foundation for applied commercial research. 
Applied commercial research has been performed by private entities that 
have ultimately brought the results of the basic and applied research to 
market. However, this division of research is becoming increasingly 
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dynamic as both public and private institutions become more attuned to 
economic considerations and more involved with one another.’”° 

The mechanism to ensure the advancement of useful sciences in the 
name of society as a whole must be able to accommodate all these differ- 
ences and innumerable other situational variations, such as the fact that 
a non-commercial research project may, by chance or by design, yield very 
lucrative information. For example, if the government funds basic research 
into infertility that results in the discovery of an improved long-term 
reversible method of contraception, how should that information be 
controlled? Who should use that information? How should the final 
product be brought to the marketplace? 

The research and development activities involved in the field of new 
reproductive technologies require large capital investments to produce 
advances, which, if successful, may or may not result in the creation of 
commercially lucrative products. Practically, there are only two entities 
that can make the necessary capital investments — society as a whole 
(through government) and private industry. Therefore, the first decision to 
be made is whether the government should assume the economic respon- 
sibility for innovation or whether it is better left to private industry. 


Public Investment ; 

The guiding principle regarding investment in innovation and risk 
capital has been to characterize the activity as a private sector respon- 
sibility — innovations should be left to private entities in the absence of 
practical difficulties or extraordinary policy considerations that mandate 
government involvement beyond a supervisory or regulatory role. However, 
if there are any unique considerations involved in the area of new reproduc- 
tive technologies suggesting that private ownership would be inappropriate 
or impractical, then public control could be used to ensure that the 
research and development process is carried through to fruition. That is, 
if a particular area of investigation is beneficial, but has no commercial 
application, then private industry may have no incentive to invest the 
requisite capital (in such a case, the existence of a system of market 
exclusivity is irrelevant); but if society as a whole endorses and requires the 
advance embodied in a product or process, then the costs of research and 
development must be borne by society as a whole. 

The potential for commercial gain will not always be the determinative 
issue. For example, for nuclear technology and nuclear weapons in par- 
ticular, intellectual property paradigms such as patent and trade secrets 
could provide the impetus for research and development capital. However, 
other policy concerns such as national security and public safety dictate 
that this activity be controlled by the government itself, and that secrecy be 
maintained independently of any proprietary system. 

The inelastic nature of demand for a particular product or process may 
also be a factor militating against leaving it in the private sector. However, 
price insensitivity may be more efficiently controlled though other measures 
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such as licensing and royalty arrangements rather than a pure patent 
system or total government control. 


Private Investment 

If the responsibility to invest capital in advances in new reproductive 
technologies is to be borne by private investors, then some economic 
incentive must exist or else the required funds will be invested in other 
areas that provide returns commensurate with the risk levels involved.?® 
The appropriate incentives may exist independently of the creation of any 
proprietary regime in the marketplace itself. However, as all industrialized 
nations have used intellectual property law regimes (trade secret and patent 
regimes in particular) to create this private incentive, it is difficult to 
envision an alternative mechanism or to perform any meaningful com- 
parative analysis.”*’ Canadian intellectual property paradigms have been 
reviewed and questioned on a number of occasions, resulting in substantial 
adjustments, but never abolition.”” In the pharmaceutical area, it has 
recently been determined that some form of proprietary protection is 
required to secure the development of new pharmaceutical products in 
Canada.** In 1991 the National Biotechnology Advisory Committee 
identified patent protection as an essential element to ensure that research 
and development in the area of biotechnology continues to occur in 
Canada.” 

When considering the necessity of intellectual property protection for 
inventions in the field of new reproductive technologies, a lesson should be 
learned from the experience gained from the development of a unique 
system of protection for integrated circuit topographies. Detailed con- 
sultation with representatives from industry is essential to determine, first, 
the necessity of any form of proprietary protection, and second, the appro- 
priate form of protection. Industry itself may have created adequate 
barriers to competition that render monopolistic rights or secrecy super- 
fluous or unwarranted. Any decision regarding the provision of property 
rights must take account of not only the current state of the particular 
industry under consideration, but also where the industry is headed and 
the effects of anticipating legislative changes. 


Effect of Current International Trends 

The role of a scheme of proprietary protection for advances in new 
reproductive technologies is also influenced by a number of international 
factors. Many countries, including Canada, have recognized the impor- 
tance of the biotechnological industry in achieving global competitiveness. 
Consequently, a strong domestic economy and certain intellectual property 
rights are essential elements in the fostering of an environment conducive 
to this development.” As a participant in international trade and in the 
efforts to standardize intellectual property regimes and trade laws to create 
a fair global system,”*° Canada cannot afford to ignore the current trend to 
harmonize and strengthen existing levels of intellectual property protec- 
tion.?®” If decisions were made in an international vacuum, Canada would 
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risk experiencing a large-scale exodus of intellectual and financial 
resources, resulting in the stifling of domestic innovation. The nation could 
eventually become overly dependent on other countries — a mere licensee 
or importer of the products developed and priced elsewhere. If policy deci- 
sions regarding intellectual property ignore existing trade channels and 
international agreements such as the General Agreement on Tariffs and 
Trade (GATT) and free trade, Canada could ultimately end up with little or 
no control over the very policy issues it is trying to balance through the 
crafting of domestic intellectual property rights that swim against the 
present international tide.”” 


The Appropriate Level of Protection 


Once it has been determined that some form of proprietary protection 
is essential to guarantee that a desired activity will occur, then the focus 
must turn to designing an appropriate system. Again it must be empha- 
sized that empirical data and industrial input relating to market conditions 
are imperative in crafting a suitable system. In the absence of this 
information, little more than general conclusions can be drawn. 

The review of the existing range of intellectual property regimes and 
the international experience contained in parts 3 and 4 of this report 
illustrates that a patent or quasi-patent regime represents the most 
suitable option. The very purpose of patent and quasi-patent paradigms is 
to formulate a system that optimizes the balance between the interests of 
the innovator and the interests of the public at large.?°° The innovator 
desires the largest return possible and wishes to have the barriers to 
commercial competition maximized through exclusive control and minimal 
disclosure. The public interest favours the advancement of society in 
general through the dissemination of information and promotion of the 
useful sciences, the efficient use of scarce resources, and the minimization 
of the potential for market abuse inherent in monopolistic market control. 
We may recall that in certain areas, such as medical products, the potential 
for abuse may be exacerbated due to the non-elastic nature of market 
demand. 

The creation of an optimal balance involves consideration of the two 
basic elements of all intellectual property regimes that determine scope of 
protection: the definition of the subject matter over which property rights 
will be granted and the limitations of those individual property rights. 


Subject Matter 

In defining the scope of matters falling within the protective scheme, 
one must consider the nature of research in the new reproductive tech- 
nologies. Research and development can be loosely divided into profit- 
driven applied research and non-profit-driven basic research. The nature 
of patentable subject matter affects the investment of resources and 
consequently shapes the character of research and the delineation between 
basic and applied areas.*”° The limitations on subject matter must be 
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crafted so as to promote between these two essential types of research an 
acceptable balance that does not stifle progress by premature commer- 
cialization or over-zealous disclosure. Further, as it is evident that not all 
advances in new reproductive technologies should be protected, the system 
must distinguish between protectable and non-protectable innovations. 
The threshold criteria of utility, novelty, unobviousness, and enablement 
represent the starting point in the creation of a model to limit the granting 
of exclusionary rights in a manner consistent with the advancement of all 
the competing goals of the system. 
Utility 

The utility criterion ensures that only advances that can actually be 
put to some known tangible use are protected. The purpose of this require- 
ment is to limit property rights to inventions that possess some physical 
embodiment and actually perform a useful function. It prevents the 
commercialized control of raw ideas or products and processes that have 
not been developed to a level beyond mere experimental purposes. It also 
provides the mechanism to control the scope of exclusivity between related 
inventions, in that novel uses of existing inventions can also be patented.””! 
In this way, the utility requirement bridges the gap between basic and 
applied research by precluding premature commercialization of ideas, 
theories, and insufficiently developed subject matters. By rewarding only 
those efforts that produce a tangible benefit to society, the utility criterion 
ensures that the patent system does not become a chance lottery. In the 
area of new reproductive technologies, this factor would prevent the 
patenting of fetuses and embryos and derivative products for purely 
research purposes. 


Novelty 

The novelty criterion ensures that exclusive rights are not created over 
subject matters that were previously freely available. This limiting factor 
has been modified to permit property rights in relation to natural products 
that have been isolated or modified by human intervention to such an 
extent that they are significantly different from their natural form. This 
relaxation may be inappropriate in the new reproductive technologies, but 
historically it has been deemed necessary to encourage exploration and 
exploitation of the useful characteristics of the products found in nature. 
The novelty standard would prevent the patenting of fetuses, but not 
necessarily the patenting of embryos created through artificial proce- 
dures.”” Isolated and purified embryonic and fetal tissues, cell lines, and 
proteins would not be excluded by this limiting criterion. 


Unobviousness 

Unobviousness limits grants of proprietary interests to advances that 
would not be obvious to those skilled in the area at the time of invention. 
This criterion separates advances that constitute either basic enabling 
research or insignificant alterations of existing inventions from those that 
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involve true inventive ingenuity. Inventive ingenuity is not synonymous 
with commercial value. Within any technology, it is a dynamic and often 
cyclical concept. It generally begins with an advance that can be charac- 
terized as a “quantum leap” and proceeds in progressively smaller incre- 
ments involving variable levels of commercial and social value until the 
technology reaches the point of saturation after which the advances are not 
considered worthy of protection. The cycle then repeats itself through 
another “quantum leap,” when a totally new technology is discovered or a 
previously unknown wrinkle in an existing technology is revealed. The 
criterion of unobviousness must be flexible enough to accommodate these 
cycles and to define with reasonable certainty the minimal increment of 
advance that must be satisfied for the provision of proprietary interest. 

The field of biotechnology appears to be in the middle of a cycle in 
which advances are becoming smaller and smaller. This may explain the 
push in the United States to relax the threshold level of obviousness. The 
advisability of any relaxation must be based on the decision that defined 
advances outside the usual standard are worthy of commercial protection; 
in other words, commercial protection must be required to advance the 
interests of society as a whole. The threshold criterion must not be lowered 
to the extent that the basic theories underlying the patent system are 
compromised. Unwarranted relaxation of this criterion can render patent 
protection meaningless; if variation of an existing invention can be patented 
every minute, the field of advancement will be crowded to the point that 
patent protection becomes worthless for all practical purposes. 


Patenting and the Human Genome Project 

The highly publicized debate caused by current attempts to patent 
certain research results in the international human genome project is 
helpful in illustrating the effects of limiting subject matters capable of 
protection through threshold criteria such as novelty, utility, and 
unobviousness.”” 

The human genome project began in the late 1980s. It is an ongoing, 
internationally coordinated effort to map and sequence the entire human 
genome, to gather information regarding the structure of human genetic 
materials, and to computerize the results in freely accessible databanks.” 
It is hoped that some of this information will ultimately form part of the 
foundation for advances in methods to identify and treat diseases. The 
massive size and cost of this undertaking make the rapid and free flow of 
information essential to ensure its completion, as well as the efficient use 
of resources and the elimination of any needless duplication of effort.?%° 
Issues of ownership regarding the resulting data arose almost from the 
project's inception due to the subject matter (the common human genetic 
heritage) and the varied financial contributions of the participating 
nations.” 

These issues were brought to the forefront in 1991 when the NIH 
applied for patent rights over genetic materials amounting to approximately 
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5 percent of the entire human genome. Researchers at the NIH have been 
deeply involved in the project and have developed a method for producing 
DNA sequences at a greatly increased rate, which they expect will reduce 
by several years the time required to map the genome. A similar project 
was also under way in the United Kingdom at the Medical Research Council 
(MRC). The process does not reveal any information regarding the function 
of the sequences, merely that they exist. Officials with the NIH have stated 
that the patent application was filed to preserve any potential national 
economic benefits and to ensure the free flow and use of this information?” 
(an ironic twist to the exclusivity concept of the patent system). 

Aside from the previously mentioned ethical concerns regarding 
ownership per se, many legal questions arise that illustrate the policy 
reasons behind the limiting criteria of utility, novelty, and unobviousness. 

The importance of utility as a limiting factor can readily be seen in the 
human genome project. Prior to the NIH application, patents issued over 
genetic sequences only when the patentee possessed at least a general 
understanding of the function of the particular gene. However, the utility 
requirement has been relaxed over time. Today, the patentee is not 
compelled to have a specific predetermined utility; however, he or she must 
have expended efforts to determine the suitability of the sequence for a 
particular purpose over and above further research. NIH inventors appear 
to be requesting an even lower threshold measure of utility. They are 
claiming proprietary rights over the genetic material even though they have 
no understanding of the specific function of the genes, beyond broad and 
generic purposes common to many gene fragments.” Critics of the NIH 
application maintain that to allow patents lacking in utility transforms the 
patent system into a lottery based on unsubstantial patents, which pre- 
maturely rewards patentees on the basis of luck rather than effort.” 

The significance of the novelty criterion is also demonstrated in this 
situation. Those who object to the patent claim that the sequences repre- 
sent merely a description of raw information regarding nature, and there- 
fore to patent them removes information (that was previously free and that 
accordingly should remain free) from the public domain. The difficulty with 
this position is that, while the information was within the public domain, 
it could be understood or harnessed only through the expenditure of con- 
siderable time and effort. Therefore, the real question to be addressed by 
the novelty criterion is whether the expenditure justifies removal of the 
subject matter from the public domain. 

The NIH patent bid also illustrates the relevance of unobviousness as 
a limiting criterion. Despite the subjective and amorphous nature of 
unobviousness, it is an essential element of property regime, as it distin- 
guishes advances that are worthy of protection from those that are un- 
warranted and insubstantial.°~° However, the diversity of views on the NIH 
patent bid illustrates that universal agreement on the practical application 
of this limiting factor is far from being reached. 
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The repercussions of the NIH patent application are ongoing, and it is 
too soon to be able to assess exactly what the ultimate effects will be.*”' 
Some allege that the introduction of intellectual property rights at this stage 
may jeopardize the entire project. Two developments subsequent to the 
patent application show the effect of commercialization at the basic 
research level. First, in response to the NIH application, the MRC contem- 
plated applying for proprietary rights over the data it had created, decided 
that once its data base was running it would charge commercial users a 
users’ fee, and refused to disclose information that could jeopardize its 
contribution to the project.°*” Second, an American-based private firm has 
recently attempted to commercialize the sequencing process, raising some 
fears that, in the future, control over human genes could rapidly be 
dominated by private industry.°” 

The NIH bid illustrates that if the threshold criteria are compromised 
there is a real danger it could ultimately stifle technology. Patenting 
basic research could lead to attempts to obtain unwarranted dominant 
positions over entire fields of science through monopolistic control of raw 
materials and information that have not been developed to the point of 
practical application, consequently subverting the basic purposes of the 
patent system. 


Enablement 

The enablement criterion practically limits grants of patents to those 
inventions that can be disclosed in a manner that guarantees a return to 
society. Enabling disclosure increases the pool of useful knowledge and 
may lay the foundation for further innovations in the useful sciences. It 
defines the boundaries of the patent monopoly and guarantees that the 
invention will be available both during the period of exclusivity for research 
purposes and afterwards for any purpose. Full and enabling disclosure 
must be retained and coordinated with the registration system to ensure 
that the proprietary regime meets public interest objectives. 


Substance and Limitations of Property Rights 

Proprietary rights over protected subject matters should not be 
absolute. They must merely be adequate to attract the requisite level of 
investment. Exclusive market rights can be limited by a number of factors 
including temporal restrictions, compulsory licences, the definition of acts 
constituting infringement, recognition of exceptions to infringement, and 
exhaustion. 


Temporal Limits 

The terms of monopolistic rights in intellectual property paradigms 
range from five years, under the industrial design regime, to an indefinite 
period under the trademark regime. The international standard period of 
exclusivity for patents is 20 years and probably marks a basic starting 
point, which should be deviated from only if sound policy reasons dictate 
a variation. The proper term should reflect factors such as the actual cost 
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of investment in research and development, the market life of the product, 
and the regulatory barriers that delay the process of commercial exploi- 
tation. Through the mechanism of compulsory licensing, the term can also 
be divided into distinct periods involving different rights. 


Compulsory Licensing 

The introduction of compulsory licensing transforms the patent regime 
from a monopolistic system to a royalty system involving a certain degree 
of free-market competition. The extent of this transformation depends 
upon the reasons for, and conditions under which, these licences are 
allowed. To have any effect on the scope of rights, the terms of the 
compulsory licence must be subject to some control by an entity inde- 
pendent of the owner of the subject matter. Compulsory licences can be 
divided into two categories: licences for misconduct and licences as of 
right. 


Misconduct 

Compulsory licences granted in the event of misconduct on the part 
of the patentee ensure that the subject matters over which the monopoly 
rights have been imparted are not wasted. If the patentee fails to bring the 
protected subject matter to the public, he or she loses the right to absolute 
exclusivity and another individual is permitted to work the patent. In cases 
of abuse, compulsory licences are essential to satisfy society’s interest in 
making the subject matters available by a method that ensures the 
innovator will be rewarded. 


Of Right 

Compulsory licences as of right greatly limit the rights of patent 
owners. This control mechanism is used to reduce the waste of resources 
and the potential for abuse intrinsic in monopolistic control, while con- 
currently preserving the patentee/innovator’s market position and allowing 
the licensee/exploiter to avoid needless duplication of research and devel- 
opment efforts. The patentee’s exclusive property rights are transformed 
into an entitlement to monetary remuneration based on the exploitive 
efforts of others. This limitation will not meet the objectives of the patent 
system unless the royalties or commissions payable provide a rate of return 
adequate to sustain continued research and development.°” 

Compulsory licensing is used in the area of food and drug products to 
try to encourage domestic research and development and market competi- 
tion aimed at preventing excessive pricing. Many products and processes 
in the new reproductive technologies will fall under the food and drug 
category. It may be difficult to deviate from these provisions, given the 
extensive level and currency of research that has produced the existing 
provisions regarding compulsory licences.°°° Compulsory licences over 
products and processes that are within the mandate but do not consist of 
food and drugs may be advisable if a system of reward is essential, but the 
costs to society involved in exclusive market control are unusually high. 
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Compulsory licences may also be appropriate if the demand for a particular 
subject matter or class of subject matters is unresponsive to price 
variations. 


Definition of Infringement 

The definition of infringement is a key element in creating the 
appropriate scope of proprietary protection. The patent system defines 
subject matters by function and structure, and accordingly protects the 
ideas embodied in the subject matters. The doctrine of equivalents protects 
the underlying concept by extending the basic right of exclusivity to any 
other subject matter that achieves essentially the same result in essentially 
the same manner. This doctrine is central to the creation of a meaningful 
proprietary system that promotes rather than stifles progress. The doctrine 
of equivalents is the enforcement complement to the concept of unobvious- 
ness. It defines the practical scope of patents. Since the doctrine of 
equivalents determines the breadth of patent claims, if it is applied too 
restrictively insignificant alterations to inventions will be patented and 
crowd the field of protected subject matters to the point of meaning- 
lessness. 


Exceptions to Infringement 

Exceptions to infringement are another tool used to balance the 
competing interests involved in any proprietary regime. Exceptions to 
infringement, which allow others to encroach upon the exclusive domain 
of the innovator without sanction, can be divided into commercial and non- 
commercial areas. 


Non-Commercial Exceptions 

Non-commercial exceptions to infringement exist in almost every 
intellectual property law paradigm. Their purpose is to recognize the 
paramount importance of the progress of science over and above the 
property rights of any individual. Non-commercial use exceptions permit 
the free use of ideas and works for educational and research purposes. 
These exceptions must also be crafted to accommodate situations where 
non-commercial uses of protected subject matters yield commercial results. 
In such a case, the proprietary interests of the original innovator will 
generally be preserved through the mechanism of voluntary or compulsory 
licensing, which also permits a subsequent inventor to work the improve- 
ment or derivative product. If it is decided that the subsequent inventor 
should not be subject to the rights of the original inventor, then the 
voluntary licensing mechanism would be less appropriate. The concept of 
a non-commercial-use exception could be expanded in a way analogous to 
the “reverse engineering” exception found in the integrated topography 
paradigm to validate an unencumbered property interest in the improve- 
ment or derivative product. 
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Commercial Exceptions 

In certain circumstances, exceptions for the use of protected subject 
matter for commercial purposes may be desired, with or without compensa 
tion to the owner of the subject matter. If compensation is indicated, then 
compulsory licensing can be used to facilitate this need. If compensation 
is not considered advisable, then an express exception may be appropriate. 
Such exceptions should be limited to specific situations or products and 
should be created only in response to recognized and accepted industry 
practices that would otherwise constitute infringement. Examples of excep- 
tions to the general principles of infringement for commercial use are found 
in the breeders’ rights and integrated topography areas. Farmers are 
entitled to use protected propagating materials to create seed for future 
crops. In the computer industry, any innovator may use the topography of 
any competitor to create his or her own original topography. Once again, 
these exceptions are limited to specific situations and are based on the 
grounds of public policy or industry practice. 


Exhaustion 

Generally, once a protected subject matter is sold, it may be freely 
used or resold. In the area of new reproductive technologies this rule 
should be modified to cover the rights of the purchaser and the seller 
regarding the use of propagating material and the cells resulting from a 
protected subject matter. The European Draft Directive creates a suitable 
legislative answer to this problem. By statute, the owner may sue for 
infringement if the purchaser uses the propagative ability of the subject 
matter or the cells resulting from the subject matter for commercial 


purposes.°°” 


Practical Implementation 


When crafting a proprietary regime for advances in new reproductive 
technologies, the practicality of the proposed system must also be consid- 
ered. Many of the criticisms levelled against the patent system itself are 
really concerns regarding the practical inefficiencies due to a lack of 
adequately trained staff and the complex nature of many current applica- 
tions. These inefficiencies result in delays in the granting of patent 
rights,°°° which tend to increase the attractiveness of secrecy as an 
alternate form of protection. 

Despite these inefficiencies, it is advisable that ongoing advances in 
new reproductive technologies that are ethical should remain within the 
general patent system for several reasons: 


1. Subject to possible legislative fine-tuning of the threshold criteria, 
the patent system is most suited to the provision of protection to 
these innovations. 


2. As the field of new reproductive technology is extremely broad 
and diverse, it has the potential to cross over into a number of 
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other fields currently dealt with under the patent system. 
Therefore, a separate system would result in duplicative efforts 
regarding registration, in addition to possibly conflicting or 
irreconcilable problems involving priorities. 


3. Disclosure in the appropriate system must be adequate to define 
the exact parameters of exclusivity, to permit usage for research 
during the period of exclusivity, and to permit general usage 
thereafter. Disclosure of this degree requires substantive 
examination, which would make an independent system covering 
advances in new reproductive technologies much more costly to 
implement than many of the other specialized regimes. As the 
plant breeders’ and topography regimes involve low threshold 
requirements, no substantive evaluation occurs before regis- 
tration; it is consequently a less onerous task to establish a 
separate registration system in those fields. 


4. Due to the existing expertise and potential to realize economies 
of scale, this type of disclosure would be most efficiently facili- 
tated through one central, existing location with an established 
indexing system for internal and external use. The patent office 
likely represents the best suited, most efficient central location 
for proprietary protection of advances in new reproductive 
technologies. 


Part 6 — Conclusions and Recommendations 


Recommendation 1: Proprietary Interest 


Based on an international review of intellectual property laws and 
international experience, it appears that the products and processes 
relevant to new reproductive technologies are currently grouped within the 
more general field of biotechnology and are protected under the aU SBiCis 
of various existing general patent regimes. 


Subject to further study, as indicated in these recom- 
mendations, we conclude that some form of proprietary 
protection is needed to provide an incentive for continued 
research and development in those new reproductive 
technologies that are ethical. The patent or quasi-patent 
paradigms appear to be most suited to provide this individual 
protection while ensuring the interests of society as a whole 
are served. 
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Recommendation 2: Human Beings 


While the international review reveals that all products involved in the 
new reproductive technologies are potentially protectable under the existing 
patent systems, a general abhorrence of the recognition of proprietary 
interests over subject matters comprising complete human life forms is also 
evident. This concern has resulted in specific prohibitions against the 
issuance of patents over “human beings.” The term “human beings” is not 
defined, but it appears in this context to include the potential for human 
life embodied in human fetuses and embryos. Perhaps it is therefore better 
to use these specific terms, namely, human embryos and fetuses. 


We conclude that while the general prohibitions over immoral 
or illicit patents would preclude the issuance of patents over 
human life forms in any event, the extraordinary nature of 
this subject matter may warrant the inclusion of an express 
prohibition within the patent law paradigm. In drafting this 
prohibition, we recommend that careful attention be paid to 
the potential effect that the wording of any intellectual 
property law prohibition may have on the traditional legal 
definition of human being. To this end, we recommend that 
the patent regime be altered to include a provision pro- 
hibiting the patenting of human fetuses or human embryos. 


Higher Life Forms 


There is a general international movement to increase both the level 
of proprietary interests and the subject matter capable of proprietary 
protection. This movement is evidenced in proposed amendments to the 
various patent systems to accommodate animate subject matters. These 
amendments are focussed in two directions: possible relaxations of the 
threshold patent criteria to extend the scope of exclusivity to currently 
unpatentable, yet commercially valuable, subject matters; and adjustments 
to the rights conferred under the existing system to account for factors 
such as the ability of self-replication inherent in living subject matters. 
Proponents of these changes point to the large capital investments required 
for research and development, and the consequent need for legislative 
certainty as opposed to piecemeal, judicial extension and possible mis- 
application of general intellectual property principles to the biotechnology 
field. In Canada in particular, the judiciary has expressed a reluctance to 
provide general guidelines for the limits of the patent system. Further, 
judicial precedents have created uncertainty regarding the limits of 
patentable subject matter in relation to higher life forms and the role of 
viable deposits to fulfil the enabling criterion. 


Therefore, we recommend the enactment of specific provi- 
sions to confirm or prohibit the patenting of living materials 
and, in particular, of higher life forms. 
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Ethical Decisions 


We recognize that ethical implications are important and relevant to 
the provision of proprietary interests. We also conclude that direct legis- 
lative or administrative regulation of research and development activities 
is preferable to after-the-fact, indirect proscription within the property law 
as a method of controlling research and development activities within the 
new reproductive technologies. 


If advances in the new reproductive technologies are deter- 
mined to be ethically acceptable, we recommend such 
advances be included in a proprietary regime that appropri- 
ately rewards the innovator and promotes societal interests. 


Relevance of Further Studies 


The importance of industrial, administrative, and independently 
obtained information regarding market conditions in crafting an appropriate 
intellectual property paradigm has been stressed throughout this report. 

Further study would be needed to define the exact parameters of 
processes and products within the mandate; identify the market conditions 
and any special policy considerations surrounding the commercialized 
supply and demand of these products and processes; determine the 
dynamic interaction between public and private institutions and between 
basic and applied research involved in innovations in new reproductive 
technologies; obtain the input of industry to determine its present and 
future intellectual property needs; and ascertain the practical difficulties 
involved in the present system and implement a parallel hybrid system 
through consultation with officials in the patent office. 


If further studies reveal the need for specialized provisions or 
modifications to the patent system, such changes should be 
accommodated within the general patent system to avoid the 
unwarranted proliferation of novel intellectual property 
paradigms and needless complication and duplication of 
administrative requirements. 
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Appendix 1 


(Preparatory Acts) 
COMMISSION 


Proposal for a Council Directive on the legal 
protection of biotechnological inventions 


COM(88) 496 final — SYN 159 
(Submitted by the Commission on 20 October 1988) 
(89/C 10/03) 


THE COUNCIL OF THE EUROPEAN COMMUNITIES, 


Having regard to the Treaty establishing the European Economic 
Community, and in particular Article 100A thereof, 


Having regard to the proposal from the Commission, 
In cooperation with the European Parliament, 
Having regard to the opinion of the Economic and Social Committee, 


Whereas differences exist in the legal protection of biotechnological 
inventions offered by the laws and practices of the Member States and such 
differences could create barriers to trade and to the creation and proper 
functioning of the internal market; 


Whereas such differences in legal protection could well become greater as 
Member States adopt new and different legislation and administrative 
practices or as national jurisprudence interpreting such legislation and 
practices develops differently; 


Whereas biotechnology and genetic engineering are playing an increasingly 
important role in a broad range of industries and the protection of 
biotechnological inventions can be considered of fundamental importance 
for the Community’s industrial development; 


Whereas the patent system must adapt to new technological developments 
which may involve living matter but which also fulfil the requirements for 
patentability; 

Whereas no prohibition or exclusion exists in national or international 
patent laws which precludes the patentability of living matter as such; 


Whereas national patent systems have in the past successfully adapted to 
technical developments and scientific breakthroughs in according patent 
protection to such developments where appropriate; 


Whereas the investments required in research and development particularly 
for genetic engineering are especially high and especially risky and the 
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possibility for recouping that investment can only effectively be guaranteed 
through adequate legal protection; 


Whereas without effective and approximated protection throughout the 
Member States of the Community, such investments might well never be 
made; 


Whereas some inventions developed through biotechnology and genetic 
engineering are at present not clearly protected in all Member States by 
existing legislation, administrative practice, and court jurisprudence, and 
such protection, where it exists, is not the same or has different attributes; 


Whereas the uncoordinated development in the Community of the legal 
protection for biotechnological inventions in the Member States could result 
in the creation of new disincentives to trade to the detriment of further 
industrial development in such inventions and of the completion of the 
internal market; 


Whereas existing differences having such effects need to be removed and 
new ones having a negative impact on the functioning of the common 
market and the development of trade in biotechnological goods and services 
prevented from arising; 


Whereas international developments in the field of legal protection of the 
results of biotechnology and genetic engineering demonstrate the 
advantages to be gained from approximation of national legislation; 


Whereas scientific and technological developments are often a result of 
international collaboration on research and, in consequence, need exists to 
ensure that biotechnological inventions may benefit from comparable 
protection on an international level: 


Whereas international instruments exist or are under consideration to 
harmonize various aspects of the legal protection of biotechnological 
inventions, they are not sufficient for Community purposes which must 
take account of the needs of Community science and industry and a 
Community market; 


Whereas the patent laws applicable at present in the Member States 
contain disparities which hinder the development of trade-in biotech- 
nological goods and services, distort competition within the common 
market and therefore directly affect the establishment and functioning of 
that market; whereas it is particularly important to remove these disparities 
because at the stage reached at present in establishing the common 
market, there would appear to be an urgent need to ensure that under- 
takings will be offered the possibility of obtaining effective and equivalent 
legal protection in all Member States for the results of their research 
activities in any part of the Community; 


Whereas an approximation of the legislation of the Member States is also 
necessitated by existing language in national laws originating in certain 
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international patent and plant variety conventions which have given rise to 
considerable uncertainty as to the possibility of protecting biotechnological 
inventions concerning plant matter and microbiological inventions, lan- 
guage such as the exclusion from patentability of plant and animal varieties 
and of essentially biological processes for the production of plants and 
animals; 


Whereas it is necessary to encourage potential innovation in the full range 
of human endeavours by recognizing that human intervention which con- 
sists of more than the selection of biological material and allowing such 
material to perform inherently biological functions under natural conditions 
should be considered patentable subject matter and should not be regarded 
as essentially biological: 


Whereas it is seemly that the legislation of the Member States should be 
harmonized in such a way so as not to conflict with the existing inter- 
national conventions on which many Member States’ patent and plant 
variety laws are based; 


Whereas the Community’s legal framework on the protection of biotechno- 
logical inventions can be limited to laying down certain principles as they 
apply to the patentability of living matter as such; to the ability to use a 
deposit mechanism in lieu of written descriptions to satisfy the enabling 
disclosure requirements for patent application procedures; to a reversal of 
the burden of proof where release of self-replicable matter has occurred and 
to the right to a non-exclusive dependency license for plant and animal 
varieties; 

Whereas, in view of the fact that the function of a patent is to reward the 
inventor with an exclusive but time-bound right for his creative efforts and 
thereby encourage inventive activities, the rightholder should be entitled to 
prohibit the use of patented self-replicable material in situations analogous 
to those where it would be permitted to prohibit such use of patented, non- 
self-replicable products, i.e. in respect of the production of the patented 
product itself; 


Whereas, in the area of agricultural exploitation of new plant character- 
istics resulting from genetic engineering, guaranteed remunerated access 
in the form of licenses of right must be provided for as an exception to the 
general principles of patent law, 


HAS ADOPTED THIS DIRECTIVE: 


CHAPTER 1 
Patentability of living matter 
Article 1 


Member States shall ensure that their national patent laws comply with the 
provisions of this Directive. 
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Article 2 


A subject matter of an invention shall not be considered unpatentable for 
the reason only that it is composed of living matter. 


Article 3 


1. Micro-organisms, biological classifications other than plant or animal 
varieties as well as parts of plant and animal varieties other than 
propagating material thereof of the kind protectable under plant variety 
protection law shall be considered patentable subject matter. Claims for 
classifications higher than varieties shall not be affected by any rights 
granted in respect of plant and animal varieties. 


2. Notwithstanding the provisions of paragraph 1, plants and plant 
material shall be considered patentable subject matter unless such 
material is produced by the non-patentable use of a previously known 
biotechnological process. 


Article 4 


Uses of plant or animal varieties and processes for the production thereof 
shall be considered patentable subject matter. 


Article 5 


Microbiological processes shall be considered patentable subject matter. 
For purposes of this Directive, this term shall be taken to mean and to 
include a process (or processes) carried out with the use of or performed 
upon or resulting in a micro-organism. 


Article 6 


A process consisting of a succession of steps shall be regarded a 
microbiological process, if the essence of the invention is incorporated in 
one or more microbiological steps of the process. 


Article 7 


A process in which human intervention consists in more than selecting an 
available biological material and letting it perform an inherent biological 
function under natural conditions shall be considered patentable subject 
matter. 


Article 8 


A subject matter of an invention, including a mixture, which formed an 
unseparated part of a pre-existing material, shall not be considered 
unpatentable for the reason that it formed part of said natural material. 
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Article 9 


A subject matter of an invention, including a mixture, which formed an 
unseparated part of a pre-existing material, shall not be considered as an 
unpatentable discovery or as lacking novelty for the reason only that it 
formed part of said natural material. 


CHAPTER 2 
Scope of protection 


Article 10 


The use of a product protected by a patent comprising or consisting of 
genetic information to develop another such product or the use of a 
patented process to obtain such a product shall not be regarded experi- 
mental for purposes of establishing patent infringement, if the developed 
product obtained from the experiments, or its progeny in identical or 
differentiated form, is used for other than private or experimental purposes. 


Article 11 


If a product enjoying patent protection and put on the market by the 
patentee or with his consent is self-replicable, the rights conferred by the 
national patent shall not extend to acts of multiplication and propagation 
only where such acts are unavoidable for commercial uses other than 
multiplication and propagation. 


Article 12 


1. If the subject matter of a patent is a process for the production of 
living matter or other matter containing genetic information permitting its 
multiplication in identical or differentiated form, the rights conferred by the 
patent shall not only extend to the product initially obtained by the 
patented process but also to the identical or differentiated products of the 
first or subsequent generations obtained therefrom, said products being 
deemed also directly obtained by the patented process. 


2. Any extension of the protection conferred by the patent to a process 
as indicated under paragraph 1 to a product obtained thereby shall not be 
affected by any exclusion of plant or animal varieties from patentability. 


Article 13 


The protection for a product consisting of or containing particular genetic 
information as an essential characteristic of the invention shall extend to 
any products in which said genetic information has been incorporated and 
is of essential importance for its industrial applicability or utility. 
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CHAPTER 3 
Dependency license for plant varieties 


Article 14 


1. If the holder of a plant breeders’ right or a variety certificate can 
exploit or exercise his exclusive rights only by infringement of the rights 
attached to a prior national patent, a non-exclusive license of right shall be 
accorded to the breeders’ right holder to the extent necessary for the exploi- 
tation of such breeders’ right where the variety protected represents a 
significant technical progress, upon payment of reasonable royalties having 
regard to the nature of the patented invention and consistent with giving 
the proprietor of such patent due reward for the investment leading to and 
developing the invention. 


2. A license under paragraph 1 shall not be available prior to the 
expiration of three years from the date of the grant of the patent or four 
years from the date on which the application for a patent was filed, which- 
ever period last expires. 


3.  Ifalicense according to paragraph 1 has been granted, and if a variety 
protected by a plant breeders’ right or variety certificate can be exploited by 
the patentee only by infringement of the rights attached to such variety, a 
non-exclusive license shall be accorded to the original patentee to the 
extent necessary for the exploitation of the breeders’ right or variety certi- 
ficate, upon payment of reasonable royalties having regard to the nature of 
the improvement and consistent with giving the proprietor of the breeders’ 
right due reward for the investment leading to and developing the new 
variety. 


4. Where disagreements arise with regard to the significance of the 
technical progress and as to the level of royalties, Member States shall 
provide for a court of competent jurisdiction to resolve the dispute. 


CHAPTER 4 
Deposit, access and re-deposit 


Article 15 


1. If an invention involves the use of a micro-organism or other self- 
replicable matter which is not available to the public and which cannot be 
described in a patent application in such a manner as to enable the 
invention to be carried out by a person skilled in the art, or if it concerns 
such matter per se, the invention shall only be regarded as being disclosed 
for purposes of national patent law if: 


(a) 


(b) 


(b) 


(c) 
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the micro-organism or other self-replicable matter has been deposited 
with a recognised depositary institution not later than the date of filing 
of the application; 


the application as filed gives such relevant information as is available 
to the applicant on the characteristics of the micro-organism or other 
self-replicable matter; 


tne depositary institution and the file number of the deposit are stated 
in the application. 


The information referred to in paragraph l(c) may be submitted: 


within a period of sixteen months after the date of filing of the 
application, or, if priority is claimed, after the priority date; 

up to the date of submission of a request for early publication of the 
application; 


within one month after the national patent office has communicated 
to the applicant that a right to inspection of the files exists pursuant 
to paragraph 3(a)(ii) below. 


The ruling period shall be the one which is the first to expire. The 
communication of this information shall be considered as constituting the 
unreserved and irrevocable consent of the applicant to the deposited matter 
being made available to the public in accordance with this Article. 


(3) 


(a) Unless the application has been refused or withdrawn or is 
deemed to be withdrawn, the deposited matter shall be available 
upon request: 


(i) to any person from the date of publication of the patent 
application; and 

(ii) to any person having a right to inspect the files under the 
provisions of national patent law relating to applications 
under which rights are invoked against such a party, prior 
to the date of publication; 


(b) Subject to the provisions of paragraph 4, such availability shall 
be effected by the issue of a sample of the deposited matter to the 
person making the request (hereinafter referred to as the 
‘requester’. Said issue shall be made only if the requester has 
undertaken vis-a-vis the applicant for or proprietor of the patent: 


(i) mot to make the deposited matter or any matter derived 
therefrom available to any third party; 

(ii) to use the deposited matter or any matter derived therefrom 
in any country only for experimental purposes concerning 
the invention, with the proviso that this restriction will 
cease, in the country of the patent right on the basis of 
which the sample of the deposited matter was obtained, with 
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the grant of a patent or other enforceable right in the inven- 
tion involved. This provision shall not apply in the country 
of the patent right on the basis of which the sample of the 
deposited matter was obtained insofar as the requester is 
using the matter under a compulsory license. The term 
‘compulsory license’ shall be construed as_ including 
ex officio licenses and the right to use patented inventions 
in the public interest. 


4. Until the date on which the technical preparations for publication of 
the application are deemed to have been completed, the applicant may 
inform the national patent office that, until the publication of the mention 
of the grant of the patent, the availability referred to in paragraph 3 shall 
be effected only by the issue of a sample to an expert nominated by the 
requester. 


5. The following may be nominated as an expert: 


(a) any natural person provided that the requester furnishes evidence, 
when filing the request, that the nomination has the approval of the 
applicant; 


(b) any natural person recognized as an expert by the national patent 
office. The nomination shall be accompanied by an undertaking from 
the expert vis-a-vis the applicant; paragraphs 3(b)(i) and (ii) shall 
apply, the requester being regarded as a third party. 


6. For the purposes of paragraph 3(b), any matter derived from the 
deposited matter shall be deemed to be any matter derived therefrom by 
culturing or in any other way of replication which matter still exhibits those 
characteristics of the deposited matter which are essential to or for carrying 
out the invention. The undertaking referred to in paragraph 3(b) shall not 
impede a deposit of derived matter, necessary for the purposes of patent 
procedure. 


7. The request provided for in paragraph 3 shall be submitted to the 
national patent office on a form recognized by that office. The national 
patent office shall certify on the form that a national patent application 
referring to the deposit of the micro-organism or other self-replicable matter 
has been filed, and that the requester or the expert nominated by him is 
entitled to the issue of a sample of the micro-organism or other self- 
replicable matter. 


8. Thenational patent office shall transmit a copy of the request, with the 
certification provided for in paragraph 7, to the depositary institution as 
well as to the applicant for, or the proprietor of, the patent. 


9. Member States shall designate recognized depositary institutions for 
purposes of this Article. 
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10. If a micro-organism or other self-replicable material has been 
deposited in accordance with paragraphs 1 and 2 and has become available 
to any person or an expert in accordance with paragraph 3 or 4, it shall 
henceforth be regarded available to the public in accordance with 
paragraph 1. 


Article 16 


1. If a micro-organism or other self-replicable matter deposited in 
accordance with Article 15 ceases to be available from the institution with 
which it was deposited because: 


(a) the micro-organism or other self-replicable matter is no longer viable; 
or 


(b) for any other reason the depositary institution is unable to supply 
samples; 


and if the micro-organism or other self-replicable matter has not been 
transferred to another depositary institution recognized for the purposes of 
Article 15, from which it continues to be available, an interruption in 
availability shall be deemed not to have occurred if a new deposit of the 
micro-organism or other self-replicable matter originally deposited is made 
within a period of three months from the date on which the depositor was 
notified of the interruption by the depositary institution and if a copy of the 
receipt of the deposit issued by the institution is forwarded to the national 
patent office within four months from the date of the new deposit stating 
the number of the application or of the national patent. 


2. In the case provided for in paragraph l(a), the new deposit shall be 
made with the depositary institution with which the original deposit was 
made; in the cases provided for in paragraph 1(b), it may be made with 
another depositary institution recognized for the purposes of Article 15(9). 


3. Where the institution with which the original deposit was made ceases 
to be recognized for the purposes of the application of Article 15, whether 
entirely or for the kind of micro-organism or other self-replicable matter to 
which the deposited micro-organism or other self-replicable matter belongs, 
or where that institution discontinues, temporarily or definitively, the 
performance of its functions as regards deposited micro-organisms or other 
self-replicable matter, and the notification referred to in paragraph 1 from 
the depositary institution is not received within six months from the date 
of such event, the three-month period referred to in paragraph 1 shall begin 
on the date on which this event is announced in the official publication of 
the national patent office. 


4. Any new deposit shall be accompanied by a statement signed by the 
depositor alleging that the newly deposited micro-organism or other self- 
replicable matter is the same as that originally deposited. 
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5. If the new deposit provided for in the present Article has been made 
under the Budapest Treaty on the International Recognition of the Deposit 
of Micro-organisms for the Purposes of Patent Procedure of 28 April 1977, 
the provisions of that Treaty shall prevail in case of conflict. 


6. If a deposit is not accepted or if the deposited material is no longer 
available from the depository institution and a re-deposit according to 
paragraphs 1 to 5 does not or could not remedy the unavailability, such 
unavailability shall not affect the patentability of the invention if the 
applicant/patentee provides the requesting party entitled to receive a 
sample with such sample certifying its identity with the material used in 
the invention or obtained as the invention or with the originally deposited 
material, as the case may be. 


7. If a patent is deemed invalid because the patentee can no longer 
provide for a sample of the deposited material in accordance with this 
Article, such invalidity shall in no case have retroactive effects. 


CHAPTER 5 
Reversal of the burden of proof 


Article 17 


1. If the subject matter of a patent is a process for obtaining a new or 
known product, the same product when produced by any other party shall, 
in the absence of proof to the contrary, be deemed to have been obtained 
by the patented process, if a necessary means to carry out the process had 
been deposited in accordance with Article 14 and had been released to a 
third party. 

2. Inthe adduction of proof to the contrary, the legitimate interests of the 
defendant in protecting his manufacturing and business secrets shall be 
taken into account. 


CHAPTER 6 
Miscellaneous 


Article 18 


Any exclusion from patentability or from the field of industrial applicability 
of surgical or diagnostic methods practised on an animal body shall apply 
to such methods only if practised for a therapeutic purpose. 


Article 19 


For the purposes of this Directive: 


(a) the word ‘micro-organism’, where used, shall be interpreted in its 
broadest sense as including all microbiological entities capable of 
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replication, e.g. aS comprising, inter alia, bacteria, fungi, viruses, 
mycoplasmae, rickettsiae, algae, protozoa, and cells; and 

(b) the words ‘self-replicable matter’, where used, shall be interpreted to 
comprise also matter possessing the genetic material necessary to 
direct its own replication via a host organism or in any other indirect 
way, €.g. aS comprising, inter alia, seeds, plasmids, DNA sequences, 
protoplasts, replicons and tissue cultures. 


Article 20 


1. Member States shall bring into force the laws necessary to comply with 
this Directive not later than 31 December 1990. 


2. Member States shall communicate to the Commission the texts of the 
main provisions of national law which they adopt in the field covered by 
this Directive. 


Article 21 
This Directive is addressed to the Member States. 
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Created By Invitro Fertilization, was introduced into the Australian Senate in April 
1985. The private bill would have banned all non-therapeutic experimentation; 
however, it also failed to become law. 
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The State of Victoria enacted the Infertility (Medical Procedures) Act 1984 
(Victoria, Australia), 1984, No. 10163, which includes a licensing system, coun- 
selling, bans surrogacy, bans certain embryo research including cloning, cross 
species experimentation, and the creation of embryos solely for research purposes 
(section 6). This act was amended in 1987 by the Infertility (Medical Procedures) 
(Amendment) Act 1987 (Victoria, Australia), 1987, No. 86 to define embryo in clearer 
terms. 

South Australia enacted the Reproductive Technology Act, 1988 (South 
Australia), 1988, No. 10, which also puts limitations on various types of research 
on human embryos; the In Vitro Fertilization (Restriction) Act, 1987 (South 
Australia), 1987, No. 27 as amended by the In Vitro Fertilization (Restriction) Act 
Amendment Act, 1987 (South Australia), 1987, No. 83, which limits the facilities 
where such procedures can be performed; and the Family Relationships Act 
Amendment Act, 1988 (South Australia), 1988, No. 2, which bans commercial 
surrogacy. 


260. The issue of ownership of raw starting materials encompassed in body parts 
in rem as distinct from intellectual property protection as the end product of 
commercial invention is dealt with in the case of Moore v. The Regents of the 
University of California et al. 271 Cal. Rptr. 146 (Cal. 1990) at 159-60, which has 
been commented on in a number of journals; see, for example, C. Heyer, “Moore v. 
Regents of University of California: The Right of Property in Human Tissue and Its 
Effect on Medical Research,” Rutgers Computer and Technology Law Journal 16 
(1990), 662-64; see also W.D. Noonan, “Ownership of Biological Tissue,” Journal of 
the Patent and Trademark Office Society 72 (1990), 110-11. 


261. See Dresser, “Ethical and Legal Issues,” 413-14 where it is acknowledged that 
ethics is best dealt with through the regulation of activity rather than regulation of 
intellectual property. 


262. See D.E. Korn, “Patent and Trade Secret Protection in University-Industry 
Research Relationships in Biotechnology,” Harvard Journalon Legislation 24 (1987), 
196. 


263. See Canada, National Biotechnology Advisory Committee, National Biotech- 
nology Business Strategy. 


264. Hillebrecht, “Regulating the Clinical Uses of Fetal Tissue,” 281-83 and 285. 


265. See in general J.H. Howard, “Biotechnology, Patients’ Rights, and the Moore 
Case,” Food, Drug, Cosmetic Law Journal 44 (1989), 336-38; and also G.J. Annas, 
“Who's Afraid of the Human Genome?” Hastings Center Report 19 (July-August 
1989), 20-21 regarding the repercussions of the human genome project on new 
reproductive technologies. 


266. Howard, “Biotechnology, Patients’ Rights,” 338-40. 


267. Hillebrecht, “Regulating the Clinical Uses of Fetal Tissue,” 280-91 including 
desacralization of life; increases pressure on women to supply fetuses; impacts on 
abortion decisions; and the possibility of large-scale commercial fetal production. 


268. For example, the mixing of human and animal gametes and the creation of 
chimeras from humans and other animals, particularly primates, are expressly 
prohibited in various statutes; see Human Fertilization and Embryology Act 1990 
(U.K.), 1990, c.37, section 4; see also the Infertility (Medical Procedures) Act 1984 
(Victoria, Australia); see also Law Reform Commission of Canada, Biomedical 
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Expertmentation Involving Human Subjects, Working Paper 61 (Ottawa: LRCC, 1989), 
49-54. 


269. See note 174 above. 

270. Hillebrecht, “Regulating the Clinical Uses of Human Tissue,” 280-91. 
271 Ibid.,;286-87; 

272. Ibid., 308-10. 


273. The NIH application and its implications are discussed in greater detail below, 
under “Appropriate Level of Protection.” 


274. D. Macer, “Whose Genome Project?” Bioethics 5 (1991), 195-201. 


275. See Annas, “Surrogate Embryo Transfer,” note 206 above and accompanying 
text. 


276. American Fertility Society Ethics Committee, “Ethical Considerations of the 
New Reproductive Technologies,” Fertility and Sterility 46 (Suppl. 1)(1986), 24S-25S. 


277. H.C. Wegner, “Purified Protein Patents: ‘A Legal Process Gone Berserk,’” 
European Intellectual Property Review 12 (6)(1990): 187-90 argues for international 
intellectual property regimes to recoup the enormous development costs in 
biotechnology. 


278. Korn, “Patent and Trade Secret Protection.” 
279. Ibid., 195 


280. The necessity of the patent system in creating economic incentive to risk 
capital is outlined in P.D. Rosenberg, Patent Law Fundamentals, 2d ed. (New York: 
Clark Boardman Callaghan, 1990), vol. 1, sec. 1.07-1.08. 


281. See Institute of Law Research and Reform et al., Trade Secrets, 109-15, where 
attention is brought to the fact that the economical necessity of the patent system 
is difficult to measure due to absence of alternate structures, but that various 
formal studies have endorsed its use. 


282. For example, the efficacy and desirability of the patent system were 
questioned on a number of occasions, including during the mid-1970s in Canada, 
Consumer and Corporate Affairs Canada, Working Paper on Patent Law Revision 
(Ottawa: Minister of Supply and Services Canada, 1976), 92-93, which recognized 
the need for some type of economic reward and raised the possibility of BPAnGOMag 
the patent system entirely in favour of a royalty system. 


283. See Canada, Commission of Inquiry on the Pharmaceutical Industry, Report, 
333-34, which suggested a shortened period of exclusivity followed by a variable 
royalty entitlement of limited duration. 


284. Canada, National Biotechnology Advisory Committee, National Biotechnology 
Business Strategy, 12 and 23-24. 


285. See Canada, National Biotechnology Advisory Committee, National Biotech- 
nology Business Strategy; Beier and Benson, “Biotechnology Patent Protection Act,” 
183; Greenlee, “Biotechnology Patent Law,” 138-39; and the Preamble to the Draft 
Directive. 

286. See Rivet, “Patenting Life-Forms,” which outlines Canada’s participation in 
international efforts regarding trade and intellectual property; see also 
Greenlee,“Biotechnology Patent Law,” 138-39. 
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287. Fiorito, “The ‘Basic Proposal’ for Harmonization,” reviews proposed 
international uniform provisions; in addition to efforts by WIPO, international 
negotiations on trade-related aspects of intellectual property (TRIPS) have occurred 
as part of the General Agreement on Tariffs and Trade (GATT) negotiations. 


288. Fuller, “Intellectual Property Rights,” 536-37; see also Wegner, “Purified 
Protein Patents,” who points out the view that standardized commercial protection 
is necessary to spread the huge costs of research and development amongst all who 
stand to benefit from the results of those efforts. 


289. Economic Council of Canada, Report on Intellectual and Industrial Property 
(Ottawa: Information Canada, 1971), 84-85 endorsed the continued application of 
a patent system designed to meet the following goals: 

(1) The Canadian patent system should encourage invention and other 
steps in the total innovative process within Canada. 

(2) It should encourage rapid and effective dissemination of technical 
information and other “technological transfer”, both within Canada 
and between the rest of the world and Canada. 

(3) It should facilitate the making of a fair Canadian contribution, but no 
more than that, to the economic costs of providing appropriate special 
incentives to research and innovation the world over. 

(4) It should be compatible with Canada’s broader strategy of economic 
development and science policy. For example, it should not encour- 
age, as it might if the working-in-Canada provisions of the existing 
Patent Act were vigorously enforced, a new proliferation of small-scale, 
high-cost manufacturing in Canada. Rather, it should help to pro- 
mote the kind of internationally competitive pattern of secondary 
manufacturing that was envisaged in the “Scale and Specialization” 
chapter of the Economic Council’s Fourth Annual Review. While work- 
ing of foreign inventions in Canada is normally the most complete and 
effective means of technological transfer into Canada, it is achieved at 
too high a cost if it results in Canadian resources being used in 
productive ventures that can never aspire to exports and can only go 
on existing domestically behind an absolute patent barrier to imports. 
In such cases efforts should be concentrated on conveying knowledge 
of the relevant technology into Canada by other means, on a purely 
informational basis for the time being. 

(5) The reformed Canadian patent system should be administratively 
workable, without any major net addition to existing overheads, but 
with provision for a more effective performance review than has been 
possible in the past. There should also be more effective interrelation 
with other government policies bearing on industrial innovation. A 
more thorough-going preparation for Canadian participation in inter- 
national patent conferences is also appropriate since these constitute 
an activity related to a vital national economic interest. 


Although these objectives were enunciated 20 years ago they are relevant 
currently. 


290. See Dresser, “Ethical and Legal Issues,” 419-20, which outlines the general 
concerns regarding commercialization of academic research; see also Korn, “Patent 
and Trade Secret Protection,” 201-208, which details problems involving a shift in 
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focus of academic research from public benefit to commercial potential, corruption 
of the academic ethos involving loss of academic freedom, loss of peer review, lack 
of commitment, increased potential for conflict situations, and proliferation of 
secrecy. 

291. The implementation of the new use may infringe upon the existing patent, and 
therefore the permission of the patentee of the existing invention may be required 
to lawfully work the new use. 


292. See Re Application for Patent of Pioneer Ht-Bred (1986), note 151 above and 
accompanying text, which appear to indicate that, putting aside any ethical issues, 
in Canada it would not be possible to patent human embryos. 


293. L. Roberts, “Genome Patent Fight Erupts,” Science 254 (1991): 184-86. 


294. The origins of the project are succinctly outlined in James Dewey Watson and 
Robert Mullan Cook-Deegan, “Origins of the Human Genome Project,” FASEB 
Journal 5 (1991): 8-11. 


295. Macer, “Whose Genome Project?” 192-93. 
296. L. Roberts, “Who Owns the Human Genome?” Science 237 (1987): 358-61. 


297. S. Jenks, “Congress Weighs NIH Bid for Patent Rights to Human Genes,” 
Journal of the National Cancer Institute 84 (2)(1992): 76. 


298. Roberts, “Genome Patent Fight Erupts,” 185. 


299. L. Roberts, “NHI Gene Patents, Round Two,” Science 255 (1992), 913; 
Christopher Anderson, “US Patent Application Stirs Up Gene Hunters,” Nature 353 
(10 October1991): 485-86. 


800. Roberts, “NHI Gene Patents,” 912. 


301. Macer, “Whose Genome Project?” 194-201 discusses the role of patent 
protection regarding the human genome project. 


302. Officials with MRC have denied secrecy allegations, but admit considering the 
implementation of a user fee system; see L. Roberts, “MRC Denies Blocking Access 
to Genome Data,” Science 254 (1991): 1583; see also C. Anderson and P. Aldhous, 
“Genome Project — Secrecy and the Bottom Line,” Nature 354 (1991): 96. 


303. C. Anderson and P. Aldhous, “Genome Project Faces Commercialization Test,” 
Nature 355 (1992): 483-84. Scientists employed by the new corporation have stated 
that they will patent genes only if the practice becomes acceptable and only once 
their functions have been uncovered (p. 484). 


304. See American Society of Human Genetics, Human Genome Committee and 
Board of Directors, “The Human Genome Projects and Patents,” letter to the editor 
published in Science 254 (1991): 1710-12; “Free Trade in Human Sequence Data?” 
Nature 354 (1991): 171-72. 


305. Canada, Commission. of Inquiry on the Pharmaceutical Industry, Report, 
362-63. 


306. Canada, Commission of Inquiry on the Pharmaceutical Industry, Report. 
307. Whaite and Jones, “Biotechnological Patents in Europe,” 150. 


308. Canada, National Biotechnology Advisory Committee, National Biotechnology 
Business Strategy, 24, estimates a 50-year backlog in patent applications based on 
current statistics. 
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309. Section 223 of the Criminal Code, R.S.C. 1985, c. C-46 as amended defines 
when a child becomes a human being for the purposes of criminal culpability for 
homicide as follows: 


233. (1) A child becomes a human being within the meaning of this Act 
when it has completely proceeded, in a living state, from the body of its 
mother, whether or not 

(a) it has breathed; 

(b) it has an independent circulation; or 

(c) the navel string is severed. 


(2) A person commits homicide when he causes injury to a child before or 
during its birth as a result of which the child dies after becoming a human 
being. 
See also R. v. Sullivan et al. (1991) 63 C.C.C. (3d) 97 (S.C.C.), which determined that 
a fetus is not a human being. 
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Authors’ Preface 


This study examines the role, if any, for commercial exchange 
arrangements with respect to the new reproductive technologies and use 
of reproductive materials. The moral and legal issues that arise in this 
field are extremely complex and contentious, and even more so if a role 
is to be contemplated for commercialization (or “commodification”) of the 
technologies or materials involved. As four independent-minded indi- 
viduals, we obviously do not share completely a common set of views 
about the world at large, or about this field in particular. However, we 
have done our best to set out opposing arguments fully and fairly, to 
sympathetically engage perspectives that may be at variance with our 
own, and to struggle toward some consensus on appropriate legal and 
regulatory regimes to govern this field of activity. 

While we present a single set of proposals, we should acknowledge 
that each of us does not feel the same intensity of commitment to every 
element of the proposals. In particular, assuming commercial relation- 
ships are to be permitted at all, the central question of the scale of 
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payments for reproductive materials or services, and the degree to which 
these payments should be contractually determined, as opposed to 
legally prescribed, is an issue that engenders some differences of 
opinion. Perhaps predictably, the male member of our team, and, highly 
predictably, the law and economics member of the team, is less 
convinced than his co-authors of the need for as stringent a set of 
constraints as the latter believe are warranted. However, the arguments | 
on both sides of this issue are fully canvassed, and our proposals are 
best read as consensus, rather than unanimous, recommendations. 


Executive Summary 


This study examines the case for and against commercializing (or 
“commodifying”) reproductive materials and services. The study iden- 
tifies three basic scenarios where commercial exchange relationships 
may be possible: (1) exchange of gametes and pre-embryos; (2) exchange 
of gestational services; and (3) exchange of fetal material. It also 
indicates the major parties of interest, or “stakeholders,” in these 
scenarios, employing a supply-demand-third-party framework. 

The study proceeds to sketch the major normative perspectives that 
shape the contours of the debate over the commercialization of repro- 
ductive materials and services. These perspectives are grouped into 
three major categories: liberal theories, essentialist theories, and radical 
contingency theories. 

Liberal theories include classical autonomy theories, utilitarian- 
efficiency theories, and distributive justice theories. This category is also 
committed to methodological individualism and to assigning special 
weight to the right of individuals to choose according to their own 
conceptions of the good and their own life plans. With important 
qualifications, liberal theories are more likely to be positively disposed 
to permitting a broad domain for exchanges of reproductive materials 
and services than are the other two major classes of theories. 

Essentialist theories include religious theories, natural law 
theories, and conservative communitarian theories. While there are 
important differences amongst the various essentialist theories, in 
general they are hostile, or at least circumspect, to permitting a broad 
domain for the new reproductive technologies and a fortiori (therefore) for 
commercializing or commodifying them if this would increase the level 
of activities entailed. Essentialist theories share the concept that there 
is an essence to human nature, or a core set of community values, that 
may be threatened by the non-holistic conception of the reproductive 
process often claimed to be entailed in the new reproductive 
technologies. 

Radical contingency theories typically reject the methodological 
individualism that is central to liberal theories and the moral absolutism 
often associated with essentialist theories. Furthermore, these theories 
view many or most individual preferences as socially constructed, thus 
reflecting the contingencies of history, class, and economic, political, and 
social structures. Instead of asking how social institutions might be 
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designed to allow for individual preferences, radical contingency theories 
tend to ask the reverse question: how can social institutions, and 
opportunities for interaction through these institutions, be designed so 
as to best shape and direct individual preferences? 

Feminist versions of radical contingency theories stress that the 
current subordinate status of many women reflects historical, political, 
economic, and social contingencies; until the inequalities associated with 
these contingencies are redressed, permitting a wide domain for the new 
reproductive technologies, and, even more so, the commercialization of 
them, may well perpetuate and reinforce traditional, subjugated roles of 
women as primarily childbearers and childrearers. 

With these normative perspectives as a backdrop, the study then 
examines their implications for possible exchange relationships in the 
three basic scenarios that are the focus of the study: gametes and pre- 
embryos; gestational services; and fetal tissue. 

Flowing from this analysis, the study attempts to derive four 
governing principles that reflect as much common ground as seems 
achievable among these various normative perspectives, while 
recognizing that complete reconciliation of them is impossible. These 
principles are: 


1. The Principle of Uniqueness — emphasizes the sut generis 
(unique) moral character of reproductive material and 
services, and justifies a different and more constrained role 
for commercialization or for commodification than for 
contexts in which exchange relationships are viewed as 
legitimate. 


2. The Principle of Enablement (Not Inducement) — identifies a 
very constrained role for financial compensation with respect 
to exchange of reproductive materials and services. Compen- 
sation is viewed as a means of offsetting barriers to potential 
suppliers who might wish to supply reproductive materials or 
services for non-monetary or altruistic reasons, but are 
unable to do so because of financial circumstances. How- 
ever, this principle does not permit a scale of compensation 
that would induce potential suppliers to engage in activities 
that might entail sacrificing or compromising deeply held 
moral beliefs antithetical to such participation. 


3. The Principle of Constrained Choice — addresses and 
- constrains the factors that either suppliers or demanders 
may specify as pre-conditions for their interaction with each 
other, such as race, sex, or physical or intellectual attributes. 


4. The Principle of Fair Access — addresses the ability of indi- 
viduals on the demand side to secure access to reproductive 
materials or services, without making this solely a function 
of willingness and ability to pay. 


These four principles cumulatively are designed to reflect a strategy 
of “constrained commodification,” where commercialization or 
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commodification, i.e., financial remuneration, is intended to play a 
relatively “neutral” role in the use of reproductive materials and services. 

In the light of these four principles, the study concludes by 
sketching the elements of possible legal and regulatory regimes for the 
exchange of gametes and pre-embryos, gestational services, and fetal 
tissue. 


Part 1. Introduction 


The emergence, in recent years, of a wide range of new reproductive 
technologies, and the parallel emergence of new technologies for the use of 
fetal tissue’ for non-reproductive purposes (such as therapeutic trans- 
plantation or research), has sparked massive ethical controversies. Many 
of these technologies raise issues as to the legitimate scope (if any) for 
genetic engineering. They may also imply radically transformed social 
relationships, and engage sharply divergent views as to whether they 
perpetuate and reinforce negative gender stereotypes regarding the role of 
women in contemporary society. This latter issue may be viewed from a 
number of different perspectives, including those of women using the 
technologies to address problems of infertility, women who may provide 
reproductive materials, and persons who hold strong beliefs about the effect 
of reproductive technologies on women as a group and on society asa 
whole. 

As if these controversies were not intense enough, an additional level 
of controversy is introduced when one turns to the question of the possible 
range of mechanisms that might be adopted to induce the supply of 
reproductive materials, on the one hand, and to allocate them, with their 
associated technologies, to recipients, on the other hand. In particular, the 
question of whether there should be a role for market or exchange 
processes on either the supply or demand side implicates broader and long- 
standing debates over what resources or attributes should be “commodi- 
fied”; or, put differently, what is the legitimate domain of the market? This 
is the primary focus of the present study. 

Margaret Jane Radin, in a widely noted article,” identifies a spectrum 
of views on this issue. At one end of the spectrum one might locate 
scholars such as Karl Marx who favoured universal non-commodification, 
while at the other end one might locate many classical liberals and 
neo-classical economists who would view all resources and attributes as, 
in principle, commodifiable (universal commodification). Ranged in 
between are a wide and rich variety of viewpoints that permit some 
resources and attributes to be commodified, but prohibit the commodifi- 
cation of other resources or attributes altogether. Yet another range of 
views would identify some set of resources or attributes with respect to 
which only partial commodification should be permitted, such that market 
exchanges would be allowed subject to substantial legal constraints. In 
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some cases, lines must be drawn between market and non-market 
domains. In other cases, the central question is the appropriate choice of 
legal and related constraints to confine, structure, and channel private 
exchange activities so as to realize whatever advantages markets hold in 
particular contexts while minimizing their most dysfunctional or objec- 
tionable features. 

The terms of reference of our study require us to focus on the 
commodification dimension of controversies over the new reproductive tech- 
nologies and the disposition of fetal material; accordingly, it is important to 
begin with a clear definition of “commodification.” In its simplest form, this 
term implies the exchange of goods or services for money or similar benefit. 
It does not a priori (necessarily) imply any pejorative or other connotation. 
Those persons who believe that the mere alienation (transferability) of 
reproductive material or services, whether for remuneration or not, is objec- 
tionable in its own right will find commodification a fortiori (therefore) 
objectionable. Persons holding this view would draw a distinction between 
commodification and commercialization, equating the latter with alienation 
of goods or services coupled with remuneration, and defining the former 
more broadly as alienation even in the absence of remuneration. However, 
if we were to equate commodification with alienability more generally, we 
would be required to evaluate the desirability of the new reproductive 
technologies per se. This is not the primary focus of this study. In order 
to focus on the special or sui generis (unique) moral problems that are 
introduced by commercialization of relevant relationships or interactions, 
we are largely required to assume the existence, and potential for non- 
commercial utilization, of the underlying technologies. Accordingly, for 
present purposes, we will adopt the narrower definition of commodification, 
which will largely confine our study to an examination of exchanges in 
which remuneration is involved. 

However, while we decline to equate commodification with alienability 
more generally, we must also acknowledge that the line between a focus on 
commodification and a discussion of the new reproductive technologies per 
se is not always clear and bright. A complete separation of these issues will 
not always be possible, due to the tendency of some normative perspectives 
(outlined in Part 3, below) to derive their objections to commodification from 
more general objections to the technologies per se. Also, since commodifi- 
cation is often introduced in order to bring about an increase in supply, the 
question “How much of this activity is desirable?” must be addressed: an 
increase in commodification is likely to bring with it an increase in tech- 
nologies for gamete procurement, pre-embryo creation, and insemination 
and implantation, for example, which will have implications for the amount 
of social resources to be devoted to these activities. This will raise 
questions about the desirability of a proliferation of the technologies. 
Technologies that enable commodified and non-commodified reproductive 
materials, namely gametes and pre-embryos, to be stored also raise issues 
about the appropriate allocation of social resources to the technologies, and 
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a host of other issues with regard to “stockpiling” and disposition of these 
materials following eventualities such as disagreements, divorce, and death 
of the genetic “parents.” Demand may also increase, as more people 
become aware of the applications of the new reproductive technologies. 
Accordingly, while this study will retain a focus on commodification, the 
above implications will also be recognized and addressed at appropriate 
points in the discussion. 

Further definitions are in order. First, it seems helpful to distinguish 
between self-regarding and other-regarding uses of reproductive material 
or technologies, at least in the context of the commodification debate. By 
our definition, a transaction will involve commodification only if money or 
some similar benefit is given in exchange for reproductive materials. That 
is, when gametes are supplied by the partners and gestation is performed 
by the female party, with the resulting child to be kept by the partners, no 
commodification is involved even though a new reproductive technology 
may be employed. We have termed this use of the technology “self- 
regarding.” Conversely, whenever “donor” gametes, pre-embryos, or gesta- 
tional services are used, regardless of the technology entailed in their use, 
the potential for commodification (by our definition) exists. We term these 
situations “other-regarding.” “Other” simply means that persons other than 
the recipient or recipients are contributing so that the technology may be 
employed. 

It is important to note that self-regarding applications of the 
technologies may have other-regarding effects, as when a couple 
undergoing in vitro fertilization (IVF) procedures produces “spare” embryos 
or ova that potentially could be commodified. When distinctions are made 
between _ self-regarding (non-commodifying) and  other-regarding 
(commodifying) applications of the technologies, this qualification must be 
kept in mind. . 

It is also important to keep in mind the different inducement effects 
that may be associated with payment for reproductive and fetal material: 


1. The prospect of financial remuneration could induce the creation 
of material that would not otherwise have been created (so 
individuals desiring the remuneration will accept de novo [new] 
medical and psychological risks). 


2. Offers of financial remuneration could induce individuals to part 
with material that was already created for other purposes (for 
example, a fetus from a natural pregnancy or “spare” 
pre-embryos from an IVF procedure). The risks involved in 
creating the material would already have been taken for other 
reasons. Two sub-categories of situations should be identified 
here: 


(a) The supplier could have already intended to part with the 
material and have no other use for it (i.e., awoman planning 
an abortion who would part with the fetus regardless of 
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whether financial remuneration were offered or not). Here, 
the additional risks involved in parting with the material 
would be taken in any event. 


(b) The supplier did not intend to part with the material before 
being confronted with the prospect of financial remuneration 
(i.e., the woman was planning to sustain the pregnancy; or 
she was planning to keep the spare embryos and try to 
implant them in a later cycle). In this situation, the supplier 
will have been induced to bear the risks of parting with the 
material, and to forego the risks and benefits of continuing 
with the original use she had in mind for the material (i.e., 
the risks of sustaining the pregnancy to term, or those 
associated with implantation of pre-embryos, and the 
benefits of potentially producing a child). 


We also note, as background, controversies surrounding the issue of 
infertility. Some of these controversies are scientific, in that there appears 
to be no clear medical consensus on the incidence, causes, and, in some 
cases, cures for infertility. For example, while the number of people visiting 
fertility clinics in the United States has tripled over the last 20 years, and 
each year approximately 2.4 million couples seek medical help for 
infertility,* the scientific evidence apparently does not support the widely 
held perception that the incidence of infertility is increasing.* It would 
seem that in 35 percent of infertile couples the male partner is the sole 
factor, and in another 35 percent the female is the only factor. In a further 
20 percent the couple is infertile, and in the remaining 10 percent the 
source of couple infertility cannot be explained. 

As to the causes of infertility, sexually transmitted diseases are a 
significant, but by no means sole, cause. Some causes of infertility are not 
known, and in many cases cures are not available. However, it bears 
noting that the definition of infertility, which in medical contexts is often 
defined as the inability to procreate naturally over a one-year period, is 
somewhat arbitrary, due to the fact that some couples are able to procreate 
naturally given a time period longer than one year. 

Moreover, it can be argued that the concept of infertility, like other 
so-called disabilities, is not, and should not be, exclusively a medical issue. 
That is to say, the extent to which particular physical limitations are 
regarded as disabilities requiring or justifying medical responses is to some 
degree a matter of social construction. In other words, a society may 
collectively acknowledge that some causes of infertility can be prevented 
and some can be cured, and must determine whether or not some should 
be responded to through the new reproductive technologies, and whether 
some perhaps should, or must, be lived with. The question of the 
appropriate allocation of social resources to the prevention and treatment 
of the causes of infertility, and the potential use of new reproductive 
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technologies as a substitute for physiological “cures” for infertility, is clearly 
an important underlying issue in the commodification debate. 

The organizational structure of our study is as follows. 

In Part 2, we identify a range of possible exchange relationships 
pertaining to reproductive materials and services, and note the major stake- 
holders in each case. To focus the ensuing analysis, we conclude Part 2 by 
identifying three general categories of activities where the possibility of 
exchange relationships requires analysis: (1) exchange of gametes and pre- 
embryos; (2) the sale of gestational services (as in “surrogacy” contracts); 
and (3) the sale of fetal tissue or organs for therapeutic or research 
purposes. 

In Part 3, we sketch a range of major normative perspectives that seem 
to drive debates over the appropriate scope and role for commercialization 
of the new reproductive technologies and uses of reproductive materials. 
In this section we identify three individualistically oriented liberal theories 
that seem to have particular salience to an evaluation of commodification 
in the context of commercial exchange relationships: these are autonomy 
theories, utilitarian/efficiency theories, and distributive justice theories. 
The unifying element of these theories is a common commitment to indi- 
vidual conceptions of the good. We then contrast these theories with 
theories that we group loosely under the heading of “essentialism.” Essen- 
tialist theories share a belief that use of the new reproductive technologies 
and reproductive materials must be reconciled with an essence or core of 
either human nature, or community values, or both. 

We then contrast liberal and essentialist theories with radical 
contingency theories. The latter view the contingencies of history, culture, 
society, politics, and economics as having combined to generate systemic 
inequalities for women that the new reproductive technologies and new 
uses of reproductive materials may exacerbate, at least if the inequalities 
are not first attended to. As we review these theories, we indicate the 
general nature of their contributions in the context of exchange 
relationships pertaining to reproductive materials and services, identify 
some of their strengths and weaknesses, and note major points of 
convergence and divergence among them. 

In Part 4 we show in more detail how these various normative 
perspectives are likely to play themselves out in the three exchange 
scenarios identified in Part 2: exchange of gametes and pre-embryos, 
gestational services, and fetal material. 

In Part 5, we develop four general principles: the Principle of 
Uniqueness, the Principle of Enablement (Not Inducement), the Principle of 
Constrained Choice, and the Principle of Fair Access. From our analysis 
in Parts 3 and 4, these principles seem to maximize the degrees of 
convergence that the normative perspectives are likely to yield, while 
recognizing that anything approaching complete reconciliation of such 
diverse perspectives is impossible. 
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Part 6 brings these governing principles to bear on the three categories 
of potential exchange scenarios identified in Part 2 and explores possible 
legal and regulatory frameworks that these principles seem to imply. 


Part 2. Possible Exchange Relationships 


| Introduction 


The purpose of this section is to provide a clear picture of the 
exchange relationships made possible by the new reproductive technologies. 
Our particular task is to examine exchanges, rather than the technologies 
per se. However, it is important to summarize the basic information on 
which we rely. The questions of who will assume risks, provide compen- 
sation for risks that materialize, bear the “cost” of the use of various 
technologies and fetal material for the purpose of exchange, and receive the 
“benefits” of such use are central to our legal analysis, as is the identifi- 
cation of parties with the potential to be involved in any exchange relation- 
ship. In short, we need to set out our understanding of what the risks, 
costs, and benefits are, and who the parties are, before examining what we 
would do about them. 

Another issue that must be addressed is the reasoning behind our 
adoption of supplier-demander-third-party taxonomy (classification system). 
Our identification of these parties has two purposes: (1) to make 
distinctions among the exchanges of reproductive and fetal material on the 
basis of which party’s interests would be implicated should such exchanges 
be permitted; and (2) to identify commonalities among the exchanges on the 
basis of the types of exchange relationships that would be involved. The 
best way to achieve these two goals is to arrange the parties into groups 
according to their relationship to the material and to each other in the 
context of the transaction: that is, whether they are on the supply side or 
the demand side, or whether they are third parties. We are aware that 
some persons might approach the problem differently because they object 
to distinguishing among suppliers, demanders, and third parties;° others 
might argue that there is a lack of consensus about which interests to place 
in each of the three categories.’ While we are sensitive to these concerns, 
we remain convinced that the supplier-demander-third-party taxonomy is 
appropriate, given that our mandate is to examine possible exchange 
relationships. 

An additional point should be noted. While we have referred to 
suppliers and demanders as though people must be one or the other, it is 
possible for some people to be both: that is, it is possible to buy with the 
intention of reselling the materials (what we term a “second-order” 
exchange). Interests that could be involved in these types of transactions 
would include research interests, such as private industry (e.g., 
pharmaceutical or fetal tissue processing companies), private research 
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foundations, universities and hospitals, other government-funded research 
organizations, foreign interests, and researchers under contract to any of 
the above. Medical agencies, including fertility and abortion clinics, 
cryopreservation and hospital facilities, individual doctors, brokers, agents, 
and coordinating agencies, could also be involved. Society itself can also 
be thought of as a “demander,” since society is presumably interested in 
the advancement of biological knowledge, the avoidance and treatment of 
disease, and the production of children. Because these interests — society, 
research, and medical agencies — are common to every technology (with 
the exception of artificial insemination by husband [AIH] and other 
applications that do not require donor material) and to the exchange of fetal 
material, they will not be listed individually below. 

We begin, then, with our definition of each new reproductive tech- 
nology (NRT) and our understanding of research and therapeutic activities 
using embryonic and fetal material, summarizing the risks, costs, and 
benefits of each. We then identify parties on the supply and demand sides. 
Third-party interests, which are common to exchanges of both fetal tissue 
and technologies, are discussed together. Finally, we set out three basic 
scenarios where exchange of reproductive material and fetal tissue could 
take place. These form the focus of analysis in succeeding sections. 


il Procedures and Parties 


(A) The Technologies® 

In this section we explain the parties (suppliers and demanders) and 
procedures (including some risks, costs, and benefits) involved with each 
technology. 


(a) Artificial Insemination by Husband (AIH)? 

AIH involves injecting a quantity of the husband's fresh or previously 
frozen semen into the vagina of his spouse at the time of ovulation. An 
alternate technique involves injecting sperm directly into the uterus. 
Fertilization occurs naturally in a fallopian tube, and gestation proceeds 
entirely within the body of the genetic/gestational/social mother. This 
technique is the most similar to the natural method of conception, posing 
minimal risk to the woman and requiring little technical expertise.!° Since 
the partners here are joint suppliers and demanders, the supply/demand 
distinction is not appropriate. (One can hardly imagine an exchange 
whereby a wife pays her husband for his sperm and a husband pays his 
wife for her ovum to create their child.) 


(b) Donor Insemination (DI) 

The procedure for DI is the same as that for AIH. Sperm is supplied 
by a donor, who frequently is not known to the woman who will be the 
genetic/gestational/social mother. Advantages associated with the use of 
DI are the same as those for AIH, with two key additional benefits: couples 
whose infertility is due to a male factor may have a child genetically related 
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to the female partner, and women who do not wish male involvement (e.g., 
single and lesbian women) are able to have genetically related children 
without a male partner.’ For some, DI is a solution to long adoption 
waiting lists, and offers the prospect of control over the child’s genetic 
heritage and the uterine environment (e.g., proper nutrition, lack of 
substance abuse, etc.).’” 

A key risk associated with DI is the concern that acquired 
immunodeficiency syndrome (AIDS) or other infectious diseases will be 
transmitted by the donor.’* Although donors may be required to undergo 
physiological or blood tests in addition to genetic screening, tests may not 
reveal the presence of human immunodeficiency virus (HIV) antibodies in 
the donor’ blood until months after he was capable of transmitting the 
virus in his semen. Freezing sperm and testing the donor at a later time 
may be one solution; setting standards for donor screening and testing 
would also be important. 

There are certain costs associated with DI, although these are 
substantially smaller than the costs of other procedures. “Donors” are 
currently paid, and the combination of a donor's fee,’* screening and 
processing costs, a doctor’s time, and perhaps several inseminations over 
a period of months could be prohibitive for some demanders. There could 
also be psychological risks for the supplier (e.g., subsequent regret, or 
desire for information about the child).’° Partners of women who receive 
donor sperm might risk psychological difficulties in accepting the child as 
“theirs.”'° 


(c) Ovum Donation 

Ovum donation enables women who are unable to produce viable ova 
to conceive and gestate, using sperm from a partner or donor/supplier.’” 
The procedure involves removing ova from one woman (the supplier) and 
using the ova in conjunction with one of the technologies described below, 
such that gestation occurs in the body of another woman, who will be the 
gestational/social mother. Suppliers could be women who are already 
undergoing ova collection procedures as part of their own fertility 
enhancement program, or women who volunteer to undergo ovulation 
induction purely for the purpose of donating de novo. In future, it may also 
be feasible to supply ova from removed ovarian tissue, and to store ova 
(perhaps by cryopreservation). 

Risks for the supplier arise from use of superovulatory drugs, and 
from the retrieval procedure.'* The demander may incur some risks and 
discomfort as a result of the medication necessary to prepare her uterus to 
sustain the fertilized ovum. There could also be psychological risks for the 
supplier, as in sperm donation. There is also an additional possibility: the 
supplier could discover that the demander has given birth to a child using 
her ova, while she herself is unable to sustain a pregnancy.’” 


412 Overview of Legal Issues in NRTs 


(ad) Gamete Intrafallopian Transfer (GIFT) 

GIFT involves the injection of sperm directly into the fallopian tube, 
where fertilization takes place. The ovum could be supplied by the genetic/ 
gestational/social mother, or by a donor (in such a case the donor/supplier 
is the genetic mother, and the recipient/demander is the gestational/social 
mother). GIFT could be either self- or other-regarding (either donor spouse 
and/or ova, or the couple’s own materials could be used). 

Risks, and some discomfort, are associated with techniques to remove 
ova and to place ova and sperm in the fallopian tube. Also, GIFT is more 
technologically complex and requires more medical involvement than DI or 
AIH. Also, the rate of spontaneous abortion after GIFT would appear to be 
higher than that in the general population.*° One advantage of GIFT might 
be a higher likelihood of implantation relative to IVF (see below), due to the 
use of the fallopian tube to time the release of the fertilized ovum into the 
uterus.”’ 


(e) In Vitro Fertilization (IVF) 

IVF involves extracorporeal fertilization, and thus enables examination 
of the zygote prior to implantation. This may be advantageous because it 
is possible to determine whether fertilization has taken place, and to 
ascertain whether the zygote is likely to be viable before implantation.” 
Donor sperm and/or ova could be used, or the procedure could be self- 
regarding. Risks associated with ovulation induction and ova retrieval are 
involved, as are psychological risks if donor material is used (see DI and 
Ovum Donation, above). The introduction of several pre-embryos”* into the 
uterus may increase the risk of a multiple pregnancy.** A significant 
amount of time and expense is involved for medical personnel and women 
demanders, particularly for the administration of the required medication 
and tests, and the use of a clinic or hospital. IVF requires considerably 
more technical expertise than DI, for example. 


(ff Zygote Intrafallopian Transfer (ZIFT) 

ZIFT involves the insertion of a zygote into the fallopian tube. This 
technique uses the fallopian tube to time the zygote’s release into the 
uterus, such that the likelihood of implantation is increased relative to that 
of techniques that insert pre-embryos directly into the uterus.”° ZIFT may 
take place following IVF (above), and would therefore involve the same 
procedures and parties. 


(g) Pre-Embryo Donation 

Sperm and ova donations involve provision of gametes, but pre-embryo 
donation involves the supply of an ovum that has already been fertilized. 
By definition, it is other-regarding: the gestational/social mother (alone or 
with her partner) is the demander of a pre-embryo supplied by other 
persons. These suppliers could be individual gamete donors, or persons 
who have “spare” pre-embryos after using IVF.*° Pre-embryo donation 
entails the advantages, disadvantages, and parties of IVF (above), and those 
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associated with use of donor materials (see DI and Ovum Donation, above). 
An advantage for demanders (over adoption) may be the ability to control 
the gestational environment, and to experience giving birth. 


(h) Pre-Embryo Gestation and Transfer 

Pre-embryo gestation and transfer requires one woman to gestate a 
pre-embryo provided by another person, and to surrender the child after its 
birth to that other person. The woman who gestates the pre-embryo is the 
supplier (supplying gestational services)’ and the person who provides the 
pre-embryo and receives the resulting child is the demander. The 
demander bears the risks associated with ovulation induction and ova 
retrieval, and the supplier bears risks associated with medication to 
prepare the uterus to sustain the pregnancy, the physical risks of 
pregnancy, and the psychological risks involved in surrendering the baby 
after birth. Risks connected with the use of donor materials may also be 
relevant, if these materials are used to create the pre-embryo. 

Pre-embryo gestation and transfer permits a woman (a demander) who 
is unable to gestate a pre-embryo to have a child that may be genetically 
related to herself (and perhaps also to her partner). It may be quite costly 
due to the expense involved in producing the pre-embryo (see IVF, above), 
the cost of a “broker” or other intermediary, and the fee paid to the woman 
providing the gestational services.” A key issue is the controversy about 
using a woman as a gestational surrogate: as discussed later in this study, 
the purchase and sale of gestational services pose moral problems for a 
number of people. 


() Preconception Agreements (PCAs) (“Surrogacy”) 

We have distinguished between pre-embryo gestation and transfer and 
preconception agreements on the grounds that the “surrogate” in the 
former makes no genetic contribution, while the “surrogate” in the latter 
provides her own ova in addition to gestational services. Either situation 
may involve a contract between the “surrogate” and the demander; the key 
distinction is that the supplier in a PCA is both the genetic and the 
gestational mother of the resulting child. The moral significance 
attributable to this distinction is controversial. 

In a preconception agreement, the supplier's ovum may be fertilized 
and implanted using IVF, GIFT, ZIFT, or artificial insemination. The 
supplier bears all risks associated with these technologies, and the physical 
risks of infectious diseases, etc., associated with use of sperm, in addition 
to the psychological risks involved in surrendering the child after birth. 
The demander bears no physical risk (we assume that the provision of 
sperm by a male demander is not physically harmful). Psychological risks 
for the demander could arise if the sperm used was initially procured by the 
demander from a sperm donor. A demander might also bear some 
psychological risk with regard to accepting a child that is not genetically or 
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gestationally related to her. It seems quite clear, nevertheless, that the vast 
majority of physical and psychological risks are borne by the supplier. 

PCAs create one additional possibility: a PCA would enable homo- 
sexual men (and heterosexual men who do not have partners able or willing 
to gestate a child) to become genetic and social parents. PCAs and 
pre-embryo gestation and transfer agreements are the only ways that such 
men can have genetically related children. 


(B) Research and Therapy: Gametes, the Pre-Implantation Concepti 

(“Pre-Embryos”), and Embryos/Fetal Material 

Here we identify the parties who could potentially be involved in 
exchanges of gametes and pre-embryos, and embryos/fetal material for 
research and reproductive purposes. We note major purposes that certain 
of these materials can serve, and outline certain risks and costs involved 
in methods of procuring the material. We do not address “self-regarding” 
applications of the reproductive use of materials, such as extracorporeal 
manipulation of a couple’s own pre-embryo prior to implantation in the 
female partner, because self-regarding applications, by our definition, do 
not involve commercial exchanges or “commodification.” Each of the 
materials addressed below could have been obtained from donors in either 
a “de novo” or a “spares” situation. Research and medical interests would 
be demanders in both situations below. 


(a) Gametes and Pre-Embryos 

Gametes may be used for research into the process of fertilization, and 
ova in particular may be used for studies on methods of cryopreservation. 
Pre-embryos may be used for the acquisition of information about 
processes and favourable conditions for embryonic development, and may 
be tested for genetic defects. Gametes and pre-embryos can also be used 
for research into the human genome. 

Gamete suppliers would be male and female donors, and suppliers of 
pre-embryos would be couples or individuals who had already made use of 
donated gametes to produce a pre-embryo. Women who had become 
pregnant through natural means could also supply a pre-embryo through 
use of uterine lavage. Pre-embryos supplied after de novo procedures 
would be more likely to be “normal” than those supplied as spares, since 
persons who produce spares as part of their own attempt to conceive are 
likely to use the most healthy and viable pre-embryos themselves, and 
donate the less healthy or viable abnormal ones.?® Both ovulation 
induction and ova retrieval procedures carry some medical risk and cause 
some discomfort to the women involved. Uterine lavage also carries some 
medical risk. 


(b) Fetal Material 

Fetal material is used in a number of research activities, from the 
culturing of cell lines to highly experimental treatments for certain diseases 
(e.g., Parkinson’s disease and Alzheimer’s disease). Use of fetal tissue is 
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advantageous because this material is less immunologically reactive, grows 
faster, has a greater capacity to develop, and is more adaptable than adult 
tissue.*° Other uses of fetal material include the testing of drugs (and 
cosmetics) for human use, and transplant attempts have been made using 
the organs of older fetuses. 

Fetal material may be obtained (though rarely) through spontaneous 
abortions (miscarriages), and is also obtained through removal of ectopic 
pregnancies and therapeutic and elective abortion. Tissue from 
spontaneous abortions may not be suitable for transplantation because of 
the likelihood of fetal defects,°’ and since miscarriages generally occur 
outside of a clinical setting tissue retrieval is difficult, if not impossible.*” 
Obtaining tissue from aborted fetuses may also be problematic, since some 
extraction methods — suction techniques used during first trimester 
abortions in particular — may damage the materials such that their 
medical and research usefulness is compromised.** Nonetheless, fetal cells 
obtained from first trimester abortions may still be usable for neural 
transplantation.** 

De novo suppliers would be women who became pregnant (through use 
of donor sperm, AIH, or intercourse) expressly to supply the fetal material. 
The analogy to a supplier of “spares” would be a woman who was 
anticipating having an abortion in any event, and decided to supply the 
material for research or therapeutic purposes. Abortion can involve both 
medical and psychological risks for the woman, and some abortion 
techniques that preserve more of the fetal material may carry greater risks 
to the woman.°” 

In addition to medical and research interests, it is possible that some 
patients and their families and friends would be demanders of fetal 
material. Hospitals and abortion clinics could become “second order” 
suppliers, selling abandoned material or material purchased from female 
patients. 


(C) Third Parties to the Exchange of Reproductive and Embryo/Fetal 
Material 


(a) Classes of Third Parties 

We have chosen to arrange third parties into groups. In this section, 
for the most part, we merely identify the parties who have an interest in the 
exchange; the nature of their interest (their “stake” in the transaction) is 
examined in more detail later in this study. Every use of reproductive 
material (including fetal material) has implications for all of the groups that 
we identify; however, certain of the technologies have an impact on 
significantly more members of each group than do other technologies or 
uses of fetal material. We begin by setting out the groups and identifying 
their members, and then proceed to distinguish the technologies that have 
implications for the largest numbers of third parties. 

The first group might be termed “family interests.” It includes the 
partners (homosexual or heterosexual) and already-born children of donors 
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and recipients. Friends and members of the extended family are also 
included. 

A second category includes the fetus or child resulting from the use of 
the technology in question. The topic of fetal “interests” is highly 
controversial, but it would seem that, at a minimum, a fetus is entitled to 
some measure of respect by virtue of its having had the potential to become 
a human being. This issue is discussed at some length later in this study. 
It is clear that other parties must take the fetus’s or child’s interests into 
consideration, since the fetus or child is the subject rather than a 
participant in an exchange transaction. Future sexual partners of children 
created using donor gametes (i.e., partners who might possibly have also 
been created by gametes from the same donor) also fall into this category. 

A third group comprises those responsible for selecting, manipulating, 
and storing reproductive material. This group, which might be called 
“facilitating parties,” includes the doctors of the supplier and demander 
(who are responsible for the health and best interests of the parties), and 
medical personnel who arrange for production of the reproductive or fetal 
material (i.e., through combining gametes, choosing which pre-embryos to 
implant, performing abortions, etc.). Technicians and operators of facilities 
that transport and store reproductive and fetal material are included in this 
category. For-profit processing companies (which process the tissue to 
decrease the possibility of rejection by the recipient, and isolate and cause 
cells to proliferate so that small amounts of fetal tissue can be used for 
many patients)*° are also placed in this category. 

The fourth group is composed of what may be called “moral interests.” 
Its membership includes individuals and associations that have beliefs 
about how reproductive material and fetal material ought to be used in our 
society. Some “moral interests” have a position on activities related to the 
technologies and use of fetal material (e.g., masturbation, abortion, 
manipulation of extracorporeal gametes and pre-embryos, etc.). 


(b) Variations Among Technologies in the Number of Third Parties Involved 

It will be apparent that certain of the technologies are likely to involve 
and concern a significant proportion of the membership of all of the groups. 
While even AIH (which is a technology with no implications for 
commodification) affects all four groups, only a few members of each group 
(such as, for example, the Catholic Church) would be concerned. But 
technologies with two particular elements — donor materials and the IVF 
technique, used separately or in conjunction with one another — are likely 
to involve a great many third parties. For instance, when donor gestational 
services are a part of the technology, the individuals and groups that could 
be involved include: the gestational mother’s partner and children; those 
who commission the services; moral interests; medical personnel and 
doctors; and the child. The number of affected parties would be far in 
excess of those affected by a non-donor technique such as AIH. Some 
donor techniques involve more third parties than others: donor gestational 
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services will involve more interests than DI, for example. Where the IVF 
technique is employed, especially with donor gametes, many third parties 
(such as moral interests who are concerned about the use of donor 
materials and the creation and disposal of “spare” pre-embryos, and many 
of the members of the “facilitating parties” group) will be involved. A 
technique such as GIFT — which does not involve extracorporeal 
fertilization — would likely affect fewer third parties than the technologies 
that use IVF. Pre-embryo gestation and transfer would, arguably, affect the 
largest number of third parties, since presumably both IVF and donor 
gestational services (and possibly donor gametes) would be involved. 


lil The Three Exchange Scenarios 


As we have indicated, there are significant differences among the 
technologies and uses of fetal material in terms of the risks, costs and 
benefits, parties and interests associated with each. It is also clear that 
there are certain common elements, particularly with regard to the type of 
material or service that could be exchanged. Grouping the suppliers and 
demanders identified above on this basis yields three possible exchange 
scenarios: exchange of gametes and pre-embryos, gestational services, and 
embryos/fetal material. Organizing the interactions between suppliers and 
demanders into these three groups enables us to focus our later analysis 
on the implications of possible commercial exchanges rather than on the 
technologies per se. 


(A) Preliminary Qualifications 

Since the three scenarios integrate the discussion in Sections A (The 
Technologies) and B (Research and Therapy) above, some summarizing and 
repetition are necessary. Other miscellaneous qualifications must also be 
noted at this point. First, we attempt to reduce the overlap of the scenarios 
by considering the technologies in their “pure” form, wherever possible (for 
example, GIFT could be used in conjunction with a PCA but, for our 
purposes, parties involved in GIFT are grouped in the gametes exchange, 
while persons involved in PCAs are placed in the gestational services 
scenario). Second, we again use the terms “medical agencies” and 
“research interests,” which were defined above. Brokers from the “medical 
agencies” category could act as intermediaries or agents in any of the 
exchange scenarios. Finally, it is important to recall that some members 
of every group of third parties (see above) will be implicated in all three 
exchange scenarios. 


(B) The Three Exchanges 


(a) Exchange of Fetal Material 

The first possible scenario involves the sale of embryonic and fetal 
material (including but not limited to tissue and organs). This material 
could be sold for therapeutic or research purposes, and demanders would 
be medical agencies, research interests, and persons who want fetal 
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material for the treatment of their own medical condition. Suppliers would 
include pregnant women who are planning to undergo an abortion, or who 
could be induced to abort because of the prospect of a financial reward, 
and women who would become pregnant in order to abort for financial 
reward. Demanders could potentially increase the financial reward to 
persuade women to gestate the fetus to a particularly desirable stage (i.e., 
if fetal organs were needed, assuming no legislative restrictions, then 
theoretically a woman could be paid to gestate the fetus to a very late stage 
of development to ensure the organs were as mature as possible). 


(b) Exchange of Gametes and Pre-Embryos 

In this scenario, sperm, ova, or pre-embryos could be sold to persons 
wishing to produce a child through use of a new reproductive technology, 
or to produce an embryo or fetus for research or therapeutic purposes 
(which would involve a second-order exchange). Gametes per se could be 
used for research, as could a pre-embryo, embryo, or fetus created by the 
combination of purchased gametes. Suppliers would be men and women 
(or one or the other, following gamete donation) who had either spare 
gametes or pre-embryos from endeavours to achieve their own pregnancy, 
or who produced the gametes or pre-embryos solely for sale. Demanders 
would include medical agencies, research interests, and individuals and 
couples who want gametes so that they can use one of the new reproduc- 
tive technologies to create a child for themselves or to produce a pre- 
embryo, embryo, or fetus to sell to medical agencies or research interests. 


(c) Exchange of Gestational Services 

In this scenario, gestational services could be sold to produce a child 
or to gestate an embryo or fetus for sale. Demanders would be individuals 
or couples who want the child or who want to sell the embryo or fetus to 
research interests. In a free market, it would be possible for research 
interests to also contract directly with suppliers, or induce suppliers to 
breach contracts with demanders by offering a financial incentive (i.e., a 
higher price than that offered by the original demander). Suppliers would 
be women who are capable of gestating (using either their own genetic 
material or material from a gamete donor or demander). . 


IV. Conclusion 


These three exchange scenarios form the basis for our later analysis 
of regulatory goals and proposals. As such, they are revisited at length in 
Part 4. Therefore, we temporarily set them aside as we turn to a 
consideration of the major normative perspectives that provide the 
framework for the remainder of this study. 
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Part 3. The Major Normative Perspectives: Sketching 
the Contours of the Debate 


| Introduction 


In clarifying the nature of the normative conflicts over the commer- 
cialization of reproductive materials, and in order to identify possible policy 
options that narrow the nature and extent of the divergences among com- 
peting normative perspectives, we think it is useful to develop a basic 
taxonomy of these perspectives (even at the risk of over-simplification) to 
illuminate the general orientation of these perspectives toward the 
phenomena of concern to us. Apart from the risk of over-simplification, we 
also recognize that there is a risk that some perspectives or viewpoints 
might not fit neatly into the categories that we present below, but reflect 
instead a more nuanced combination of more than one perspective. How- 
ever, given the controversy surrounding the new reproductive technologies, 
clear normative signposts are needed before embarking upon an analysis 
of the possible policy options relating to the major categories of these 
technologies. Otherwise, we run the even greater risk of disappearing into 
a moral swamp where an appreciation of reasoned alternative positions 
becomes impossible and where debates are reduced to voices shouting 
incomprehensibly at each other across unfathomable moral voids. 

The theories discussed in this section are more fully developed and 
applied in our later analysis of the three major categories of reproductive 
activities: gamete and pre-embryo transfers, gestational services, and fetal 
tissue. We begin with a review of three liberal theories that share a form 
of methodological individualism that accords special weight to individual 
conceptions and choices as to the good life. 


ll Liberal Theories 


(A) Classical Autonomy Theories 

For classical liberals, individuals are conceptualized as having 
preceded the existence of civil society. Outside of society these individuals 
are thought to have run the risk of mutually destructive forms of anarchy. 
Hobbes, Locke, and later liberals postulated the emergence of civil society 
as a form of social contract where individuals actually, tacitly, or hypo- 
thetically consented to surrender some measure of individual autonomy to 
the state in return for guarantees of protection for justly acquired forms of 
private property and the ability to enter into consensual relations pertaining 
to these property rights with other members of the society. Just as the 
overarching social contract was conceived of as a form of “government with 
the consent of the governed,” from whence it derived its legitimacy, indi- 
vidual actual contracts were seen as a manifestation of government with 
the consent of the governed. 
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A central tenet of classical liberalism has always been that the state 
should remain neutral among competing conceptions of the good life, which 
individuals should be free to choose for themselves in charting out their 
own lives and their relations with others; and that the right and respon- 
sibility of individual moral choice have overriding moral force in themselves 
— a deontological theory of autonomy that abstracts from external judg- 
ments about the rightness or wrongness of individual choices. In this 
conception of the limited state, a strong distinction is drawn between public 
and private spheres, and acentral role is assigned to private property rights 
and private ordering through freedom of contract.*’ 

There are a number of difficulties with classical autonomy theories 
that have a direct relevance to the new reproductive technology context: 

First, does the conception of private property rights extend to an 
individual’s own body or parts or aspects thereof? For Locke, private 
property rights start with one’s own body.. These rights are then projected 
into the external world through just acquisition of external objects. 
However, even John Stuart Mill, a celebrated proponent of classical liberal 
values, in a well-known example in his essay On Liberty,*® doubted whether 
people should be permitted to sell themselves into slavery. According to 
Mill, a person is not free to agree not to be free. 

Second, with autonomy theories there are serious difficulties in 
determining whether the initial acquisition of property rights was just and, 
if not, what rectifications are required to redress initial unjust 
acquisitions.**? In a contemporary setting, this translates into a concern 
about the implications of gross inequalities in endowments that individuals 
bring to their interactions with each other.*° 

Third, there is a problem of determining whether all preferences have 
equal validity. Autonomy theories essentially take preferences as given and 
are not concerned to inquire whether some preferences are more genuine 
or worthy than others. Indeed, where preferences come from and how they 
are shaped and reshaped over time, and the legitimacy of the sources that 
shape and reshape them, are of little or no concern to classical autonomy 
theorists. 

Fourth, with respect to the central role played by freedom of alienation 
or contract in these theories, autonomy theorists themselves recognize that, 
for a decision to transfer property rights by contract or donation to be 
regarded as autonomous, certain conditions must be met: 


1. The decision must be voluntary, i.e., uncoerced. A very large 
body of complex and controversial philosophical literature has 
developed around the issue of coercion.*’ A distinction that is 
central in much of this literature is that between threats and 
offers. A contract that is entered into in response to an offer is 
viewed as uncoerced, while a contract entered into in response to 
a threat is regarded as coerced. An offer is defined as a proposal 
that increases the possibilities open to the other party, while a 
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threat reduces these possibilities. However, in deciding whether 
a proposal increases or decreases the possibilities open to the 
other party, autonomy proponents have been compelled to 
acknowledge that in identifying the reference point against which 
the proposal is to be evaluated, it is impossible to avoid (in many 
contexts) a stipulation of the offeree’s moral baseline from which 
a proposal may move him or her up or down. In identifying the 
offeree’s moral baseline, one is quickly drawn outside the 
contractual domain into a highly contentious debate about pre- 
existing moral and legal rights. 


The decision must be adequately informed. However, again, 
while some cases are easy, many other cases are highly 
problematic. Very few individuals enter into contracts with 
perfect information about the current or future state of affairs as 
it may bear on the value of the contract or interaction to 
themselves. Of course, one can argue that the decision to forego 
the opportunity of acquiring further information is itself an 
autonomous decision; but if the condition of informed consent is 
to retain any salience, there will be a wide range of other cases 
where an individual choice may reasonably be regarded as defec- 
tive (non-autonomous) because it was made in the absence of 
highly material information.** 


Even if the immediate parties to contractual arrangements are 
acting voluntarily and with full information, the transaction may 
impact negatively on one or more third parties, thus violating 
their autonomy. This is often referred to as the “harm” principle, 
which was first enunciated in these terms by John Stuart Mill.** 
Mill appears to have assumed that determining whether actions 
by A alone, or by A and B in association with each other, harm 
third parties was a matter of relatively mechanistic determina- 
tion. However, again, an extremely complex body of philosophical 
literature has developed around the harm principle, which is now 
widely understood to be heavily and unavoidably moralized.** 
That is to say, one could give the harm principle so expansive an 
interpretation that the private ordering regime would largely come 
to an end, simply because somebody out there in society happens 
to take offence at the activities of A alone, or Ain association with 
B. On the other hand, to define harm to third parties as entailing 
only direct forms of infliction of physical injury is to adopt an 
arbitrary and unprincipled definition of harm that assigns special 
significance to physical impacts on bodily integrity or private 
property, without explaining why these impacts should be viewed 
as more serious than any of a number of less tangible impacts. 
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Autonomy theories and their limitations are central to debates over 
commercialization of reproductive materials. On one hand, it can be 
argued that consensual transactions for the sale and purchase of repro- 
ductive material that reflect individual autonomous choices are private to 
the parties involved and do not implicate any state or public interest. On 
the other hand, it can reasonably be argued that many of the general diffi- 
culties presented by autonomy theories are acutely striking in the present 
context, e.g., Mill’s slavery concern can arguably be extrapolated to the sale 
of reproductive materials and faculties. 

It can also be argued that the preferences of parties entering into these 
arrangements should not be taken as given: in many cases, these 
preferences may have been shaped by long histories of subordination of 
women by men, or by more general socialization processes that have 
sanctified the role of women as childbearers, and depicted men as pre- 
occupied with perpetuating their genetic lineages — a position put forward 
by Mill himself in his essay, The Subjection of Women.*° 

Another argument that might be raised is that inequalities in prior 
endowments, at least where they reflect injustice in initial acquisition, may 
prejudice the ability of individuals on the demand side to enter into 
transactions for the acquisition of reproductive material. Similar 
inequalities on the supply side may compel individuals lacking alternative 
sources of income or wealth to sell reproductive materials or services. It 
can be said that many such transactions may entail coercion, in part 
because of inequalities of wealth, but also due to factors such as pressures 
from friends and relatives, or more general social pressures. It might well 
be that many such transactions, because they may entail complex, risky, 
and intrusive medical procedures, as well as a number of psychological 
risks, will rarely be made with full information as to their implications. 
Finally, it can be argued that whatever the nature of the interaction 
between immediate suppliers and demanders, harm to third parties will 
often result; for example, the welfare of a fetus or baby may be prejudiced, 
other family relationships imperilled, or significant segments of the 
community-at-large offended. 

Despite the complexities of these arguments for and against the role 
of autonomy values in the reproductive context, some contemporary 
analysts strongly subscribe to assigning a central role to such values in 
this context. For example, John Robertson argues that the state has no 
right to constrain private arrangements between individuals with respect 
to the exchange of genetic material, or even the use of medical procedures 
to screen reproductive material for gender, genetic, or other charac- 
teristics.*° 

Some liberal feminists take a similar view.*” Indeed, the feminist 
movement has invoked autonomy values to strongly attack state restric- 
tions on contraception, and to advance the claim for unconstrained access 
to abortion, where epithets like “pro-choice” or “hands off my body” have 
evoked classical liberal sentiments. In the reproductive technology context, 
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liberal feminists argue that to be consistent with positions they have taken 
on issues such as contraception and abortion, they should similarly defend 
the right of individuals, including women, to make whatever private deci- 
sions they find appropriate with respect to their bodies and to the use of 
these technologies.** In addition, the argument is sometimes made that 
these technologies provide the potential for liberating women from sub- 
ordination by men by permitting the possibility of childbirth and child- 
rearing, e.g., by lesbian or single women, without requiring relationships 
with men.** Moreover, it is argued that to prohibit women from demanding 
payment for reproductive services or materials is to sanctify traditional and 
oppressive notions of women as limited to the altruistic roles of childrearers 
and caregivers and is argued to be tantamount to “moralized slavery.”°° 


(B) Utilitarian/Efficiency Theories 

Unlike the limited role assigned to the state in most autonomy 
theories, utilitarian theories contemplate a larger role for the state in 
constraining, shaping, or directing the activities of individual members, if 
only to solve coordination or collective action problems that individual 
actors may confront. Unlike deontological theories of autonomy, utilitarian 
theories are end-state or consequentialist in nature. According to early 
utilitarians, such as Jererny Bentham, the state is justified in adopting 
collective policies that increase the total or at least the average utility of 
members of the society in question. Here, utility is conceived of in 
subjective terms — pleasures or pains felt by individuals. The state is 
entitled to engage in a society-wide calculation of these pleasures and pains 
with regard to policy choices in order to secure a net increase in average 
' utility in society — even though the distribution of utility associated with 
these policies may be quite uneven and, for some individuals, negative. In 
other words, in sharp contrast to classical liberal or autonomy theories, the 
state is entitled to sacrifice the welfare of some if this would more than 
proportionately increase the welfare of others. 

As with autonomy theories, a number of standard difficulties present 
themselves. Some of these difficulties are conceptual, while others are 
methodological or operational. At a conceptual level, the principal objection 
to utilitarianism is that, while it counts every individual’s utilities and 
treats them as of equal validity, it permits the use of some individuals as 
a means to the ends of others, thus violating the conception of equal moral 
agency that underlies classical liberal theories. For example, a sexist, 
racist, or homophobic society might be able to justify policies imposing its 
values on particular minorities if these values could plausibly be regarded 
as increasing average utility. Conversely, however, to the extent that a 
minority of members of society were sexist, racist, or homophobic in their 
private interactions, and the majority of members of society were opposed 
to these values, a utilitarian calculus might well justify the imposition of 
legal constraints on the minority of members espousing these values. 
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At a methodological or operational level, utilitarianism, in many 
contexts, presents almost insuperable problems of indeterminacy. For 
example, in the reproductive technology context, all the utilities and 
disutilities of every member of society who is affected, directly or indirectly, 
by these activities would have to be weighed. These would include infertile 
couples and their families on the demand side; providers of reproductive 
material and their families on the supply side; medical and research 
interests; and third parties generally who may have widely divergent views 
as to the appropriateness of this activity. 

How all of these utility effects can, in practice, be uncovered, 
measured, and compared is far from obvious; the only possibility would 
seem to be a retreat to a kind of majoritarianism, whereby these issues 
would simply be resolved by popular citizen vote or a free majority vote of 
representatives in the relevant legislature. However, the likelihood of such 
a vote accurately revealing underlying utility functions and intensity of 
preferences seems remote. Indeed, much of the uncertainty in debatés over 
the new reproductive technologies would seem to derive from the fact that 
any number of more or less plausible scenarios as to the possible impact 
of these technologies on a wide range of groups in society can be advanced, 
with little or no prospect of empirical validation of the claimed impacts. 

At this juncture it is important to note two economic derivatives of 
utilitarian theories, both of which involve a particular conception of 
efficiency.” The narrower and more stringent concept of efficiency is Pareto 
efficiency. This entails asking of any particular transaction or policy option, 
“Is it likely to make somebody better off and nobody worse off?,” using the 
parties’ current state of affairs as the baseline. The ethical intuition behind 
this concept is that no reasonable person could find objection to a trans- 
action or policy that meets this test, except for unworthy reasons such as 
envy. The conventional economic argument regarding private exchanges 
is that two parties would not be likely to enter into such an exchange 
unless they both expected to be made better off by it. As these transactions 
generalize across the economy, and as markets develop, the price mech- 
anism serves two allocative functions: on the demand side, resources are 
allocated to their highest-valued uses (as reflected in willingness to pay); on 
the supply side, resources are drawn into activities where prices that 
demanders are willing to pay exceed the cost of meeting these demands. 
On this view, social welfare in general is enhanced by providing a broad 
domain for private ordering. 

Most neo-classical economists’ commitment to the private ordering 
process is largely due to their attraction to the Pareto principle. It will be 
obvious that most collective decisions by government cannot meet the 
Pareto test; that is, they almost invariably make some members of the 
community better off, while making others worse off. 

However, in a manner analogous to some of the difficulties presented 
by autonomy theories, certain conditions must be met for this inference of 
joint welfare enhancement to be justified. Obviously, an exchange coerced 
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at gun-point, e.g., the mugger’s proposition, “your money or your life,” is 
not a transaction that meets the Pareto principle: the mugger is made 
better off by the transaction but the passer-by is worse off. Beyond cases 
of physical force such as this, it is far from clear what degree of 
voluntariness is required for the Pareto criterion to be met.*? Similarly, 
decisions made with imperfect information may lead an individual to regret 
a transaction and to feel that he or she has been made worse off by it. In 
what circumstances does the absence of complete information warrant 
rebutting the inference of joint welfare enhancement?” 

Additionally, while it may be obvious that most collective decisions 
cannot meet the Pareto principle, it is arguable that most private 
transactions cannot meet it, once third party effects are taken into account. 
For example, if even one member of society is offended or otherwise 
aggrieved by a transaction entered into between A and B, so that his or her 
utility is diminished, even though the transaction between A and B is fully 
voluntary and informed, it is arguable that the transaction does not meet 
the Pareto principle. 

Finally, the Pareto principle is insensitive to the justice or injustice of 
the distribution of prior endowments that parties bring to an exchange, and 
simply takes the existing distribution as a given. On a related point, one 
might also note that the Pareto principle is not concerned with the division 
or equality of gains from exchange, as long as each party gains something, 
however disproportionate are the gains to each. 

There are many situations in which the state must make decisions on 
behalf of the collectivity even though the Pareto principle cannot be 
satisfied. Economists have accordingly been compelled to recognize a 
somewhat more complex concept of efficiency, which is often referred to as 
Kaldor-Hicks efficiency. With respect to Kaldor-Hicks efficiency, the 
question to be posed with regard to a collective decision or legal rule is: 
“Do the gainers gain sufficiently from it such that they could hypothetically 
fully compensate the losers, so as to render the latter indifferent to the 
decision or rule, while still preserving some gains for themselves?” This 
concept of efficiency is also referred to as potential Pareto efficiency, which 
reflects the fact that both sets of parties are not in fact made better off, 
because the losers do not in fact have to be compensated. In effect, Kaldor- 
Hicks efficiency entails a cost-benefit analysis, but unlike utilitarianism it 
only recognizes preferences that are supported by willingness to pay (which 
is in part a function of ability to pay). The wealth maximization value 
embedded in Kaldor-Hicks efficiency has been defended by theorists such 
as Richard Posner on the grounds that individuals who can support their 
preferences with dollars are, in most cases, only able to do so because they 
have provided goods and services that are valued by other members of the 
community, while individuals who cannot support their preferences with 
dollars have presumably been less valuable members of the community.” 
This attempt at ethical justification of Kaldor-Hicks efficiency has been 
widely criticized and discredited, largely because willingness and ability to 
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pay often do not reflect any defensible concept of merit, but rather reflect 
the luck of the genetic lottery or early family circumstance.” 

Amore pragmatic justification for the Kaldor-Hicks efficiency principle 
is that it is more operational than the utilitarian principle, because costs 
and benefits associated with any proposed policy choice are more easily 
measured and compared in dollar metrics than in abstract “units” of utility. 
This justification is also highly contestable. In many policy settings, it will 
be impossible to secure an accurate revelation of preferences in terms of 
what people are prepared to pay to see a particular policy option adopted 
or rejected, and even if accurate preference revelation could be obtained 
(which is inherently difficult in the absence of voluntary transactions 
reflecting actual resource allocation decisions), comparing gains and losses 
entails making highly controversial assumptions about commensurability 
of utility functions. For example, does a dollar gain to a wealthy person 
count the same as a dollar loss to a poor person? 

Despite these formidable difficulties with both utilitarianism in general 
and the two efficiency derivatives of it, it must be acknowledged that many 
decisions that individuals, families, and communities must make often 
necessarily reflect a crude or intuitive utilitarian calculus. Moreover, the 
framework has several helpful aspects, such as drawing attention to the full 
array of options that may be deployed to address a particular resource 
allocation decision; the opportunity costs associated with each option (what 
has to be given up in some other context to pursue this option); and how 
some intuitive calculation of the net costs or benefits associated with 
particular options compares with those associated with other options. 

In the context of the new reproductive technologies, if one accepts that 
infertility is a problem that requires some collective response, a utilitarian 
or efficiency framework would examine the costs and benefits associated 
with all available responses. For example, some feminist scholars,*’ 
essentially employing a utilitarian framework, argue that problems 
associated with infertility could be more effectively addressed, not by 
expansion in the use of new reproductive technologies, but by focussing 
more research resources on identifying the causes of infertility, and 
methods of preventing and curing it. Much current research on causes of 
infertility appears to focus on female rather than male infertility, and 
treatments of infertility also tend to focus on women rather than men. 

Moreover, a substantial percentage of the incidence of infertility 
appears to be explained by sexually transmitted diseases, the incidence of 
which could presumably be reduced by promoting condom use. Yet again, 
to the extent that some infertility is explained by women postponing 
childbirth until they have established a career, it is reasonably argued that 
patriarchal work structures that are inhospitable to women taking time out 
of the labour force at an earlier age to begin a family should be changed. 
In similar vein, it might be argued that for some women facing unplanned 
pregnancies who find abortion morally problematic, more generous state 
assistance (e.g., special medical needs; living costs during pregnancy and 
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ideally thereafter) might make the decision regarding abortion, adoption, or 
retaining a child less influenced by financial constraints. This, in turn, 
perhaps might lead to more children being available for adoption by infertile 
couples. 

Whatever the advantages and disadvantages of these various options, 
some kind of rough utilitarian or cost-benefit calculus applied to these and 
other options is unavoidable in addressing more generally the problems 
associated with infertility. 


(C) Distributive Justice Theories 

Classical autonomy theories entail a negative concept of liberty that 
rejects the legitimacy of external constraints on individual action and would 
perceive forms of wealth distribution as “coerced,” if one were able to 
assume that the initial acquisition of property rights was just. At most, 
these theorists would advocate a once-and-for-all rectification of past 
injustices in acquisition. While utilitarian theories contemplate state action 
in a wider range of circumstances, the objective of maximizing total or 
average utility has no direct implications for how utility should be 
distributed. 

However, another strand of liberal theory — sometimes referred to as 
“revisionist liberalism’? — focusses on justice in the distribution of 
resources and opportunities. This entails a positive theory of liberty. 
According to Hegel and his followers, individual freedom in the full sense 
offers the opportunity for self-realization. If certain resources, powers, or 
abilities are needed to effectively achieve self-realization, then having these 
resources must be considered part of freedom itself. As David Dyzenhaus 
explains, “all individuals should have the circumstances that make it 
possible to lead autonomous lives. This preference will require that liberals 
attempt to eradicate social practices that impose preferences on others, for 
example, the preference for the patriarchal life.”°° This view is much less 
concerned than classical autonomy theories with necessarily elusive 
normative and historical questions as to the justice of initial acquisitions, 
but rather starts with the status quo.°° In common with utilitarianism, and 
in contrast to classical autonomy theories, it shares an end-state or 
consequentialist orientation. 

A basic difficulty with theories of positive liberty is that it is not clear 
what self-realization entails for different individuals, and therefore what 
resources are required to make it achievable.°’ Moreover, classical 
autonomy theorists, if satisfied with the justice of the initial acquisition of 
property rights, view an expansive conception of positive liberty as 
providing a justification for continual state involvement in resource 
distribution to maintain a just distribution of resources over time. This 
could be viewed as continual state interference in (wealthier) individuals’ 
ability to pursue their own life plans as they please.” 

The most ambitious and best known contemporary articulation of a 
theory of distributive justice that attempts to address some of these 
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problems is that provided by John Rawls.® Rawls’ theory builds on the 
earlier social contract liberal tradition by constructing a social contract 
behind a veil of ignorance where individuals do not know their place in 
society nor their natural endowments. Rawls argues that individuals in 
such a state (the “original position”) would agree to the following principles 
of justice: 


1. Each person is to have an equal right to the most extensive basic 
liberty compatible with a similar liberty for others. 


2. Social and economic inequalities are to be arranged so that they 
are both: (a) to the greatest benefit of the least advantaged, and 
(b) attached to offices and positions open to all under conditions 
of fair equality of opportunity. Inequalities of opportunity are 
only acceptable if they enhance the welfare of the least 
advantaged. 


This approach has advantages over utilitarianism in that it confers on 
the individuals in the original position a veto against policies that would 
maximize general welfare while invading the liberty and damaging the 
interests of some. While the “maximin” or “difference” principle gives 
priority to the worst off in society in condemning as unjust any inequalities 
that do not benefit them, the greatest equal liberty principle prohibits the 
unjust distributions of “unfreedom” that utilitarianism would permit. 
Rawls contemplates that his principles of justice would be effected through 
basic background institutions in society, such as the tax and transfer 
system, while minimizing encroachments on the autonomy of individuals 
to pursue, on their own or through association with others, their own 
particular conceptions of the good life. 

In the new reproductive technology context, as noted earlier, 
distributive justice issues arise on both the demand side and supply side. 
On the demand side, access to these technologies will, to a significant 
extent, be a function of wealth. To the extent one believes the general 
distribution of wealth in society comports with a defensible concept of 
distributive justice, one might not object to resources being rationed on the 
basis of willingness to pay. However, we have little reason to be confident 
that this proposition generally holds true. A distributive justice perspective 
also draws our attention to the fact that in Canada, as in many other 
countries, the provision of health care has been generally viewed as a merit 
good that should be available independently of the resources of those who 
require care. If one views infertility as an illness or physical disability 
similar to many others whose treatment is covered by public health care 
provision, then it would follow that medical technologies that seek to 
address the consequences of infertility should be rationed on some basis 
other than willingness to pay, such as some definition of need, or merit, or 
queuing, or some combination of these. The provision of fetal tissue for 
therapeutic purposes would also require similar treatment, because fetal 
tissue is a potentially life-, health-, and dignity-saving resource analogous 
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to organs or bone marrow, which are currently rationed according to 
criteria such as the above. 

On the supply side, classical autonomy theories would be largely 
insensitive to economic pressures that might drive individuals to supply 
reproductive materials or services and, indeed, would view this option as 
one that increases what may admittedly be a very meagre opportunity set. 
Utilitarianism might also regard the opportunity to increase one’s welfare 
in this way as contributing to average social utility. However, distributive 
justice theorists are likely to view pressing economic circumstances as 
symptomatic of inequalities in the distribution of background endowments. 
Their response would ideally be to rectify these inequalities through 
societys basic institutions, without necessarily constraining the 
opportunities of individuals to enter into these arrangements if they so 
wish. To impose such constraints may well offend Rawls’ first principle. 
Nevertheless, in a society where these inequalities have not been remedied, 
permitting a system of unconstrained commodification — which would 
involve financial inducements for suppliers that would disproportionately 
induce the poor to participate — may well offend Rawls’ second principle.“ 

Rawls’ approach to the issue of distributive justice, along with social 
contractarian theories generally, has been criticized by some feminists as 
reflecting an embedded form of patriarchy. For example, Carole Pateman®” 
argues that in the hypothesized social contract that Hobbes, Locke, 
Rousseau, and other earlier liberals contemplated, individuals entered civil 
societies in which women were already subordinated to men in the private 
sphere of the family, and men, as heads of the households, were taken as 
representative of their families in agreeing to the basic structures of the 
civil society, where women were not recognized, in their own right, as 
having any place. This, according to Pateman, left women in an oppressed 
and vulnerable condition where the only contract open to them was the 
marriage (Sexual) contract, which was treated as falling within the private 
sphere and beyond the domain of civil governance. 

While, as a matter of history, these criticisms seem well taken, it is not 
so clear how contemporary reformulations of social contract theory, such 
as that proposed by Rawls, are necessarily committed to the same error. 
However, Pateman argues that the social contract tradition, even in modern 
Rawlsian form, entails one of two equally unacceptable sets of implications 
for women. On the one hand, as full individuals in their own right, women 
can now argue for full equality with men, which entails demanding they be 
treated “just like men.” But in societies like ours, with a long patriarchal 
tradition of subordination of women, demanding to be treated just like men 
involves acquiescence in social structures that many women feel are 
inherently unjust. Alternatively, in Rawls’ original position, where natural 
endowments, like gender, are not known, the social contract that emerges, 
while perhaps not biased because of patriarchy, abstracts from any 
inherent differences between men and women and arguably contemplates 
an essentially androgynous society where gender differences are not 
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sanctified or celebrated, but are submerged. Either of these two sets of 
implications is uncongenial to many women, in both the reproductive 
technology and other contexts. 

On the first set of implications, the demand by women to be treated 
like men entails acceptance of a patriarchal view of parenthood where 
paternity is defined largely in terms of promoting and preserving genetic 
linkages, and where the relational aspects of parenting are devalued. In 
this context women’s demands for equal treatment may entail accepting 
male-oriented concepts of private property rights and freedom of contract, 
and women increasingly conceiving of their role in the reproductive process 
also in genetic or biological rather than relational terms. On the second set 
of implications, where these patriarchal biases are avoided, the de-gendered 
individuals in the original position are so abstracted from real-life human 
beings that it is not clear what set of social structures would be agreed on 
to regulate their reproductive processes. However, to the extent they reflect 
androgyny rather than patriarchy, it can be argued that important 
differences in the way men and women view their roles in these processes 
will be lost. 

On the other hand, Susan Moller Okin has recently defended Rawls’ 
theory against some of these criticisms.°° She contends that the original 
position requires political actors to be empathetic and to take the 
standpoint of the disadvantaged. Choosers are not required to think as if 
they were “disembodied nobodies’” but, instead, are required to “think from 
the position of everybody, in the sense of each in turn.” In this view, the 
original position is not abstraction from difference, but is rooted in “an 
appreciation and concern for social and other human differences.” 

We now proceed to review a set of theories that challenge in important 
ways the individualistic underpinnings of the three liberal theories reviewed 
above. The first set of such theories, while sharply different from each 
other in various respects, are placed under the general rubric of 
“essentialist” theories, because they share the claim that there is some 
essence to human nature, or some core of community values, with which 
unconstrained individual choices in the reproductive context may be 
inconsistent or which they may violate. 


lll Essentialist Theories 


(A) Religious Theories 

Members of some religions take the view that the nature of the 
procreative function has been divinely decreed and that.worldly laws or 
practices at variance with this conception contravene God’s will. For 
example, the Catholic Church officially takes the view that sex outside of 
marriage is immoral, that sex within marriage should not be separate from 
the act of procreation, and that marriage is a sacred union for life that the 
parties should not be free to terminate. Life is also thought to begin at 
conception, requiring that the conceptus be treated with the same respect 
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and concern that are accorded to a living child. This position leads to 
opposition to pre-marital sex, to contraception, to abortion, and to divorce. 
It also leads to strong opposition to most of the new reproductive tech- 
nologies where reproductive functions can occur outside of the normal 
marital relationship of husband and wife.®’ 

However compelling these views may be to adherents of the religion in 
question, given the separation of church and state that is fundamental to 
most liberal democracies, it is not at all clear why the state should feel 
obligated to act on these views and impose them on members of society 
who do not subscribe to them. This is without questioning, of course, the 
right of individuals who do hold these views to act upon them in their own 
lives. Also, many feminists view these religious positions as sanctifying 
traditional conceptions of the family, which have often entailed the 
subjugation and oppression of women. 


(B) Natural Law Theories 

Natural law or natural rights theories, which have come in many 
different forms over the ages, trace back to Aristotle, who posited that 
“man’s” correct nature or telos could be determined through rational 
reflection on the essential nature of the person. Aristotle supported this 
moral theory with a metaphysical biology that depends in the last resort on 
a mystical conception of nature as a system tending to perfection. 
According to contemporary theorists of natural rights, such rights embody 
the conditions necessary for the flourishing of “man” as the distinctive 
creature that “he” is: we discern the content of these rights by considering 
the distinguishing marks of the human species and the circumstances in 
which these characteristics or powers might best be realized. However, as 
John Gray points out, aside from the arbitrariness of the moral judgments 
that go into any selection of these distinguishing marks of “man” there is 
also the moral ambiguity of many distinctive human characteristics. Gray 
suggests these difficulties in natural law doctrine can be illustrated by a 
thought experiment: 

Let us suppose we are in a position (one we may well occupy in the 

middle future, given the possibilities of genetic engineering) to alter the 

content of man’s nature or essence: how could the natural law ethic of 

realizing man’s distinctive power help us here? We might refuse to alter 

human nature, and be wise to do so; but the reason can hardly be that 

human nature as it is embodies moral perfection. If it does not — and 

few would dare claim that it does — then we must choose which human 

powers to foster and which to repress or remould. No ethic which 

appeals solely to an idea of realizing the distinctive human powers can 

help us with the radical choice as to, “Which essence shall man have?’ 


The nature of these difficulties is readily demonstrated by a review of 
different natural law theories as they pertain to reproductive relationships. 
For example, Aristotle himself defended slavery and the natural inferiority 
of women. Locke, and other early social contractarians, assumed, as a 
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matter of either divine will or biology, that: marriage and the family exist 
in the natural state; the attributes of individuals are sexually differentiated; 
men naturally have the characteristics of free and equal beings; women are 
naturally subordinate to men; and the order of nature is reflected in the 
construction of conjugal relations.®’ In the last century (and occasionally 
today), social Darwinists and eugenicists propounded theories -of the 
natural genetic inferiority of non-white races.’° Currently, many socio- 
biologists claim that the desire to reproduce reflects an inherent genetic 
trait observable in most animal species to maximize individual reproductive 
success and perpetuate genetic lineages.”’ 

Many modern feminists would reject all of the foregoing essentialist 
theories of the nature of the reproductive function, and see them as barely 
disguised efforts to rationalize the subordination of women by confining 
them to conjugal relationships where their principal function is that of 
childbearer and childrearer, and excluding them from equal participation 
in civil society. However, some modern feminists themselves propose an 
“essentialist” theory of the reproductive process. For example, Margaret 
Jane Radin” argues that permitting the commodification of many human 
attributes, such as sexual or reproductive functions, is inconsistent with 
essential conceptions of human personhood or human flourishing. This 
view leads some writers to object to both commodification of reproductive 
materials and services and the use of the new reproductive technologies per 
se. Specifically, in the context of the new reproductive technologies, 
feminist writers argue that these technologies fragment the childbearing 
and childrearing processes, medicalize motherhood, and imply a loss of 
control by women of their bodies and the birthing process.” They reject 
what they perceive as a patriarchal view of reproduction as exclusively 
biological in nature, and emphasize what they perceive to be the essentially 
relational nature of childbearing and childrearing. This view leads to calls 
for a much more holistic conception of reproduction, which at best rests on 
some notion of “natural” motherhood. 

The motherhood celebrated in this latter view is not the motherhood 
sanctified by earlier natural law views that entail the subjection of women 
in traditional conjugal relationships, but the caring and relational values 
that some feminists believe are distinctively associated with the nature of 
womanhood. While this view converges in an ironic way with many of the 
other natural law views of the reproductive function in opposing many 
aspects of the new reproductive technologies, feminists who take this view 
are rightly concerned to stress that their opposition focusses on the 
potential impact of these technologies on the status and welfare of women, 
rather than being a disconnected focus on the status and welfare of the 
fetus, preserving traditional family structures, or perpetuating genetically 
driven notions of parenthood.“ In this view, the new reproductive 
technologies, while perhaps having the positive potential for subverting 
traditional family structures (a feature that is considered objectionable by 
proponents of other types of essentialism), carry offsetting risks of 
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reinforcing traditional gender stereotypes of women as mother or baby 
machines. Reinforcing the power of the medical profession in the 
“medicalization” of pregnancy is also a concern. As Gena Corea writes, 
“Increasingly, it is the contents of the container that matter, not the 
container herself. Accordingly, obstetricians are coming to view themselves 
as ‘physician to the fetus.’””° 

Just as this view reflects concerns that the new reproductive 
technologies may devalue womanhood by viewing women as merely 
containers or mother machines, there is a collateral concern that babies 
will increasingly come to be seen simply as products that parents can 
“order,” with desired characteristics, through control of genetic inputs. The 
“commodification” of children, like that entailed in treating women as 
breeding machines, is equally subversive of the relational (rather than 
genetic) values that many women regard as being of the essence of 
womanhood and motherhood. Thus, a rich notion of embodied identity is 
threatened by the fragmentation of reproductive processes entailed in many 
of the new reproductive technologies. At the limit, one can conjure up 
scenarios in the future (not unlike Aldous Huxley’s Brave New World) where 
all or most reproduction is reduced to individuals buying or selling genetic 
inputs into the reproductive process as they please (maybe through 
specialized mail-order houses or laboratories), incubating embryos in test 
tubes or artificial wombs, and contracting out the childrearing process to 
modern-day equivalents of wet-nurses, child care workers, day-care 
centres, etc., where relations such as those between mother and child, 
siblings and father, and parents and extended family become non-existent 
in some cases and transitory or highly attenuated in others. Pateman 
refers to this scenario as “universal prostitution.””° 

This brief review of various essentialist theories that bear on the 
reproductive process underscores John Gray’s doubts that the question 
“Which essence shall [humankind] have?” is capable of yielding any 
determinate answer. Gray argues that because various components of 
human flourishing may often be in intractable conflict with one another, 
this is decisive against any prospect of reviving a natural law ethics.”’ 
While there have been recent ambitious efforts to do so,” they tend, as in 
the past, to entail either relatively arbitrary assertions of the essence of 
human nature, or claims about this essence at such a high level of 
abstraction that the claims are essentially devoid of meaningful content. 


(C) Conservative Communitarian Theories 

Communitarian theories, while exhibiting diversity similar to that of 
liberal theories and essentialist theories, typically reject the “atomistic,” 
“impoverished” pre-social individualism that is said to characterize liberal 
theory and the moral absolutism that is said to characterize many 
essentialist theories. This is not to say that these distinctions are 
necessarily sharp. For example, some liberals may accept that it is 
constitutive attachments to particular families, extended families, 
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communities, groups, and institutions that make life rich and formative of 
true human identity, but still argue that it is not the prerogative of the state 
to impose any uniform or monolithic comprehensive conception of the 
public community on all its members. Rather, it should foster the 
conditions for mutual tolerance and diversity at both the individual and 
group level.” Similarly, even for natural law proponents like Aristotle, 
individuals cannot truly express themselves, cannot reach their full and 
“natural” potential, whatever they themselves believe, until they have 
participated together in the political organization of the state, i.e., until they 
become voting and decision-making citizens. Political and social behaviour 
is not characterized by private interests, but by civic virtue, as individuals 
collectively determine and implement the values governing the operation of 
their society. ; | 

In our present context, two major strands of communitarianism can 
be identified: one relatively conservative in its implications, emphasizing 
the importance of preserving traditional community values; the other much 
more radical, viewing inherited social structures as often oppressive and 
seeking to imagine and realize future possibilities of alternative and more 
benign social structures. We discuss the first in this section, and the 
second in the next. 

The first strand of communitarianism holds that while moral norms 
may not be immutable or divinely ordained, and are instead relative to 
given societies or particular periods of history, a substantial or dramatic 
transformation of these norms may nevertheless lead to the disintegration 
or destabilization of society. In turn, society is entitled collectively to adopt 
measures designed to protect its own moral cohesion and to prevent the 
erosion of its essential common values. This position was made famous by 
Lord Devlin in his reaction to the British Wolfenden Committee, which 
recommended, in 1957, that homosexuality between consenting adults be 
decriminalized.*° Devlin argued that the overwhelming majority of members 
of British society at that time held the view that homosexuality was 
inconsistent with core communal values, and that society was entitled to 
take collective action to protect those values. 

H.L.A. Hart, in his famous critique of Devlin,*’ argued that Devlin’s 
position reduces all issues of morality to whether particular conduct makes 
the person on the local transit bus feel sick. Devlin’s views are, of course, 
strongly antithetical to classical liberal views, although they do share 
something in common with utilitarian theories, in that the latter also 
emphasize maximizing the “good of the many” even if this is at the cost of 
overriding the preferences of the few. It is clear that moral majoritarianism 
is the animating force behind the views of many moral conservatives in 
North America today on issues like abortion, homosexuality, pornography, 
and the new reproductive technologies, and can claim legitimacy from a 
political system that is premised on majority rule. Nevertheless, the moral 
premises of conservative communitarianism are antithetical to many 
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feminists, who see them as a rationalization for traditional family 
structures and gender inequalities. ®” 

A rather more sophisticated line of communitarian reasoning has 
recently been developed by scholars such as Michael Sandel,®* Alisdair 
Macintyre, Charles Taylor,*° and others.*® Taylor’s recent book, The 
Malaise of Modernity, usefully exemplifies the orientation of this line of 
thinking. Taylor identifies three overarching concerns about the quality of 
moral life and moral decision-making in modern societies: first, the 
preoccupation with possessive individualism (to use C.B. Macpherson’s 
phrase);*’ second, a preoccupation with narrowly instrumental reasoning; 
and third, a detachment or disengagement by individuals from active 
participation in the political life of their community. For Taylor, the radical 
individualism sanctified by classical liberal theory leads to a facile form of 
soft relativism or moral subjectivism, where “doing your own thing,” or 
individual choice, becomes the dominant moral value in and of its own 
right. According to Taylor, this leads to an individualism of anomie, where 
moral reasoning or moral criticism becomes impossible in the absence of 
the acceptance of some self-transcending values. In the absence of 
acceptance of such values, whether they derive from God, nature, history, 
or collective participation in a process of self-definition, we are left with 
social atomism and a culture of narcissism. According to Taylor, narrowly 
instrumental reasoning leads to a preoccupation with individual self- 
interest and a devaluation of the impacts of one’s actions and uses of 
technologies on relationships with others or indeed on nature itself. The 
detachment of individuals from active participation in the political life of 
their community undermines any ability to forge consensus on common 
public projects, endeavours, or goals. This concept of communitarianism 
is not necessarily either conservative or radical, although the appeal to self- 
transcendent values tends to emphasize “essential” human values and the 
importance of preserving continuity and stability in social structures. 

Even if one accepts this more nuanced understanding of human 
beings as social creatures situated in and shaped by social relationships 
and contexts, the core problem presented by Devlin’s moral majoritarianism 
still remains: to what extent should a community, whatever the degree of 
public or political participation by its citizens, be entitled to adopt a 
uniform and monolithic conception of the public good and impose it on 
individual members of that community who do not share that conception? 
This dilemma is easily illustrated in the new reproductive technology 
context. While many individuals today may be offended by, and reject, Lord 
Devlin’s proposition that a homophobic society is entitled to impose its 
views on individual members who do not share these views, is it any more 
appropriate for a community, a majority of whose members are opposed to 
all or many forms of the new reproductive technologies for whatever 
reasons, to impose its views on individual members of the community who 
do not share them? 
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IV Radical Contingency Theories 


(A) General 

A much more radical strand of communitarianism would reject out-of- 
hand the notion that individual identities and preferences exist in a pre- 
social state (a central assumption of classical liberalism), and would 
instead view all or most preferences as reflecting contingencies of history, 
social structures, economic organization, and politics.°* On this view, 
preferences are treated as endogenous, not exogenous, to the social 
structures in which individuals find themselves situated. Thus, rather 
than asking the question, “How can society’s institutions best establish the 
conditions for the satisfaction of existing preferences?” (as all liberal 
theories would ask), one would ask the very different question, “What kinds 
of social structures and institutions do we collectively feel are most 
appropriate to enable ‘true’ preferences to be realized?”** In other words, 
the second question implies that the causality between individual 
preferences and social institutions is reversed. 

In discounting the validity of manifest, or apparent, individual 
preferences, which are viewed as adaptive, endogenous, or socially 
constructed, radical contingency theories encounter some _ serious 
difficulties. For example, if individual preferences can be viewed as lacking 
independence and validity for these reasons, why would we not suppose 
that the preferences of legislators, bureaucrats, regulators, and judges 
would not be subject to the same infirmities? Why is this not a 
quintessential case of the socially constructed blind leading the blind, 
unless we make the precarious assumption that when we aggregate 
preferences in collective decision making, all the sundry flaws and biases 
in individual preferences get neutralized in one “genuine” collective 
preference? Or, as Eric Mack puts the point (rather too strongly): 


If the problem is that people are such Knaves or fools that they cannot 
recognize or will not choose these components of human flourishing, 
then who is to be entrusted to design and enforce limitations on the 
market that will advance genuine personhood and community?” 


Nevertheless, it should be noted that the concept of a liberal 
democracy also rests on the assumption that a group of decision makers 
(e.g., the legislature, subject to constitutional provisions and entitlements) 
can collectively determine laws to govern a heterogeneous society; law 
necessarily, and almost by definition, constrains the variety of “life choices” 
open to individuals in- the interest of preserving harmony amongst 
individuals. Disagreements between radical contingency and _ liberal 
autonomy theorists would seem to centre around the question of how to 
ascertain (and liberate) “true” preferences, rather than the question of 
whether to impose collective minority (or majority) preferences on those who 
disagree with them (which is the autonomist’s critique of conservative 
communitarian theories). 
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There is a further and in some ways more fundamental circularity 
problem with theories of endogenous preferences: presumably any form of 
social, economic, political, or legal organization will be vulnerable to the 
same claim, so that the validity of individual preferences will be open to 
challenge ad infinitum by those holding decision-making authority or other 
members of the community taking different views. Of course, one might 
argue in Aristotelian fashion that participation in non-hierarchical, dialogic 
processes of collective self-definition confers on preferences so arrived ata 
special validity. However, it seems excessively romantic to assume that in 
the kind of secular and pluralistic society in which we live, consensus could 
be reached on anything approaching a complete conception of the condi- 
tions necessary to facilitate true human flourishing. Nevertheless, it may 
be possible to identify or devise incremental mechanisms that would enable 
individuals and communities to consider and evaluate current or traditional 
preferences in the light of new information, options, and experiences. For 
example, further increases in workplace options available to women, with 
the concomitant potential for securing an independent source of income, 
may (as they have over the past 30 years) offer some women the oppor- 
tunity to re-examine their former “preferences” to remain in uncongenial 
relationships, to be the sole provider of domestic services in the home, or 
to act as gestational service providers. 

We now turn to a particular version of this theory of social contingency 
— radical (or, more accurately, “transformative”) feminist theories, which 
have particular implications for the reproductive exchange context. 


(B) Contingency Feminist Theories 

As noted above, many feminists view the new reproductive 
technologies as threatening women by reinforcing historical gender 
stereotypes that see women principally as breeding machines. However, 
some feminists are cautious about accepting essentialist claims about the 
nature of womanhood or motherhood.”' These essentialist views largely 
rest on the notion of inherent differences between men and women — in the 
present context, in the value that women place on relationships, caregiving, 
and nurture. These values have been given much prominence in work by 
scholars like Carol Gilligan®’ who, in her research on the developmental 
patterns of young boys and girls, found that girls valourize notions of 
caregiving and altruism in relationships, while boys emphasize an ethic of 
justice and rights. However, it is not clear that Gilligan claims that these 
are essential or inherent differences. While this work has led some 
feminists to claim that women have an inherently different form of moral 
development, other feminists, such as Catharine Mackinnon, argue 
differently: 

For women to affirm difference, when difference means dominance, as 

it does with gender, means to affirm the qualities and characteristics of 

powerlessness ... So I am critical of affirming what we have been, which 
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necessarily is what we have been permitted ... Women value care 
because men have valued us according to the care we give them.” 


In similar vein, the question of women’s altruism as a motivation for 
participation in reproductive exchange relationships must be addressed. 
Richard Titmuss, in his well-known book, The Gift Relationship: From 
Human Blood to Social Policy,°** argued that important non-economic values, 
such as a sense of altruism, reciprocity, and community, are fostered by a 
donation rather than acommercial system of blood supply. He argued that 
Britain, which has traditionally depended on a system of voluntary blood 
donations for transfusion purposes, has outperformed the United States, 
which has traditionally relied on commercial payment for blood, on a 
number of dimensions, such as the quantity and quality of blood supplied 
and the avoidance of severe shortages and surpluses, in addition to the 
fostering of the non-economic values noted above. Janice Raymond, 
however, argues that the distinction often proposed between commercial 
and altruistic arrangements in the reproductive exchange context is 
suspect®? because women’s participation may simply be a reflection of a 
long history of subjugation and socialization, whereby women have been 
induced or compelled to value themselves in accordance with their 
reproductive abilities and to see themselves as under an obligation to be 
caregivers, childbearers, or nurturers if this serves men’s needs. Thus, to 
the extent that patriarchal family and social structures have induced 
women to accept, over time, that their most appropriate role in life is as 
childbearers and childrearers, we should not take these preferences as 
given, but rather see them as a result of a long history of oppressive and 
biased socialization processes (a position strikingly similar to that taken by 
John Stuart Mill in his essay, The Subjection of Women).°° On this view, 
many feminists would contend that encouraging the development and use 
of new reproductive technology in many contexts, whether on a commercial 
or non-commercial basis, carries serious threats to the status of women, 
unless the contingencies of history, culture, society, economics, and 
politics, which have conspired to subordinate women over history, have 
first been attended to.’ 

More specifically, it is argued that narrow conceptions of consent or 
coercion typically espoused by classical liberal theory and neo-classical 
economics — which ask whether a particular proposal is a threat or an 
offer, or whether it makes the recipient better or worse off relative to her 
starting point — simply fail to recognize the social and economic inequali- 
ties that often leave women with highly constrained choices. In other 
words, a more contextual conception of coercion is required. If adopting 
this more contextual conception of coercion leads to the view that most 
women are prepared to contemplate entering into exchange relationships 
with regard to reproductive materials or services only because other 
avenues of self-fulfilment have been systematically foreclosed to them, then 
these technologies should be prohibited. 
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It is also argued that disability, including infertility, is, in part, a social 
rather than a medical or scientific construct.*° The perception of infertility 
as a tragic deficiency that can be remedied only by obtaining one’s “own” 
child in some other way also detracts from the exploration of other options 
open to women (and men) who wish to nurture, guide, assist, and share 
themselves with others. These options include volunteer and paid work 
with children in the community, spending time with the children of friends 
and family, foster parenting, and even work with other groups, such as 
teenagers, immigrants, or elderly persons. To the extent that the new 
reproductive technologies carry the potential for reinforcing and 
perpetuating this view that women are not fulfilled unless they are able to 
conceive, bear, and raise children, they are highly antithetical to women’s 
interests. 

Moreover, it is argued by both some feminists and many non-feminists 
that the role technology has assumed in most modern societies should not 
be taken as a given. For example, it is argued more generally that the 
technological imperative induces us to see everything in the world, 
including nature and the environment, as simply a resource to be exploited, 
and that prescriptive (as opposed to holistic) technologies generate a 
culture of compliance.” Specifically, in the context of the new reproductive 
technologies, it is argued that the technological imperative encourages 
society to see the reproductive faculties of women as simply another 
resource to be exploited or “plundered.”’™ This tendency is exacerbated in 
the present context by the fact that the medical profession is male- 
dominated and so combines in a single mind-set both the narrowly instru- 
mental view of the role of technology and a patriarchal view of the role of 
women in society. 

It is argued further that capitalist institutions, historically and 
currently still dominated by men, conceive of all interactions and 
relationships as dominated by concepts of private property rights and 
freedom of contract. According to these concepts, anything one owns can 
be bought or sold (if there is a willing buyer or seller), without regard to 
how the commodification of human faculties, or resulting children, may 
dramatically transform (in a broader systemic sense) social relationships 
over time. 

Finally, a straightforward political argument might be made for 
constraining the new reproductive technologies, at least in the short run: 
to the extent that these technologies threaten the dominant role historically 
played by women in the childbearing and childrearing process, whatever 
the rights and wrongs of this role, women should not give up this political 
“card” (perhaps their major card) until equality has been secured in other 
significant domains. 

On this view, it is impossible to determine what role should be 
assigned to the new reproductive technologies, without first attending to the 
surrounding contingencies of history, culture, society, economics, and 
politics, which cumulatively account for the subordinate status of women. 
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As Mackinnon states in the conclusion to her recent book: “A feminist 
theory of the state has barely been imagined; systematically, it has never 
been tried.”’°! According to Pateman, “new anti-patriarchal roads must be 
mapped out to lead to democracy, socialism, and freedom,”’” although, 
given the deep ambiguities surrounding each of these concepts, this goal 
can scarcely be claimed to constitute a concrete agenda for action. Never- 
theless, if the contingencies that account for present gender inequalities 
were to be effectively addressed, some contingency feminists might be more 
agnostic than feminist proponents of “natural” motherhood as to the role 
that should then be assigned to the new reproductive technologies.'™ It is 
possible that, in this more ideal world, contingency feminists, who strongly 
emphasize the right of women to control their own bodies, would find sub- 
stantial convergence with strong autonomy proponents, including liberal 
feminists, who argue that these decisions should be the personal 
prerogative of women. 

However, the immediate dilemma posed by contingency feminists is 
the “double-bind” problem that is entailed in the transition from the non- 
ideal world to a more ideal world. According to Margaret Jane Radin,’™ in 
moving to a world where truly autonomous individual choices are possible, 
it is often difficult to decide whether society should, in the interim, adopt 
a set of policies that heavily constrain the ability of women (and men) to 
use or participate in potentially harmful activities on the grounds that, for 
the time being, fully autonomous choices (reflective of true preferences) are 
not possible. Some autonomy theorists might argue that this risks a new 
form of authoritarianism or paternalism (parentalism), not sharply 
dissimilar from that entailed in the position that Lord Devlin took on 
homosexuality. Moreover, it is possible that heavy constraints on 
participation in exchange relationships relating to the new reproductive 
technologies might risk, in the short run, implying that women are 
incapable of making choices about their lives, thereby perhaps perpetuating 
rather than undermining gender stereotypes about the capacities or 
incapacities of women to participate fully as equal moral agents in all 
aspects of social life. Yet the second horn of the dilemma is that, if 
potentially harmful activities such as the commercial exchange of 
reproductive materials and services, and indeed the proliferation of the 
reproductive technologies more generally, are not constrained in the short 
term, we may risk further exacerbating the disadvantages that women face 
in contemporary society. 


V Conclusions 


Between the extremes of the atomic individualism and narcissism 
arguably entailed in classical liberalism, the moral absolutism arguably 
associated with many forms of essentialism, and the radical indeter- 
minacies arguably entailed in many contingency theories, where are we left 
in terms of identifying some normative signposts to guide us in decisions 
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regarding the regulation of the new reproductive technologies? This 
question is rendered particularly intractable, not only because different 
members and groups in the community will have different and strongly held 
views as to which of these perspectives represents the most appropriate 
framework for evaluating the new technologies, but also because many 
individuals will feel simultaneously attracted to the values that are 
represented in many of the normative perspectives reviewed. That is to say, 
not only do policy makers face the not unfamiliar problem of different 
groups in the community taking different positions on the issues at stake, 
but many individuals themselves may also feel internally torn and 
anguished over the value conflicts that the issues in this context present. 

_ However, in determining public policies toward these new technologies, 
it seems crucial to bear in mind, in a non-dogmatic, non-rigid way, the 
difference between state action and individual and group action. That is, 
the mere fact that the state has chosen not to act to constrain private 
activity in a given context does not mean, as many classical liberals stress, 
that it necessarily endorses, sanctifies, or legitimates private decisions 
taken in these domains. Moreover, it leaves open a different kind of 
political discourse — not a discourse directed at the state designed to 
induce state action, but a political discourse with each other, as individuals 
and groups, whereby we can seek to persuade each other, through moral 
argument, of the rightfulness or wrongfulness of individual choices. Apart 
from the politics of state action, women’s groups, for example, can engage 
in political discourse with other women’s groups in persuading individual 
members to reconceive their public and private roles. Similarly, women 
and men, as individuals and groups, can debate with each other about how 
gender relationships can be more constructively conceived. In other words, 
to view the politics surrounding the new reproductive technologies as 
centred exclusively or predominantly on state action reflects an 
impoverished view of the nature of political discourse. 

However, this said, we are not so naive as to suppose that the state 
can remain entirely neutral on the issues posed by the new reproductive 
technologies. It is already, and will remain, heavily implicated in the level 
and objectives of funding for medical research in the area, the provision of 
subsidized health care services, and the choice and administration of a 
legal framework that, to a greater or lesser extent, facilitates or constrains 
these technologies. Also, differences in endowments, including power 
differentials, which individuals bring to exchange transactions, cannot be 
addressed solely by market mechanisms, and are unlikely to be redressed 
if the state remains neutral in this area. Thus, any idealized liberal notion 
of complete state neutrality on these issues is utopian. That is to say, the 
state has no option but to make a range of collective decisions that will 
significantly shape the scope and form that the new reproductive 
technologies, and exchange relationships relating to them, will take in the 
future. 
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Finally, despite the indeterminacies entailed in contingency feminist 
positions as to what role the new reproductive technologies might play if a 
more ideal, gender-equal, world were to be attained, their central point can 
scarcely be denied. That is to say, to the extent that all the surrounding 
inequalities are left unaddressed, to attempt to formulate normatively 
coherent and defensible responses to the issues raised by the new 
reproductive technologies in abstraction from the context in which these 
issues now confront us is a daunting and perhaps impossible task. This 
is not an argument for paralysis. We have already acknowledged that the 
state is not now neutral over these issues, nor will it be in the future. It is 
an argument for viewing the formulation of policy responses to issues 
raised by the new reproductive technologies in a broader context, and 
simultaneously promoting a much more broadly conceived policy agenda 
that situates the new reproductive technologies in this broader policy 
context. 


Part 4. Implications of the Major Normative Perspectives 
for the Principal Exchange Scenarios 


This part reviews the implications and key insights of the normative 
perspectives sketched in Part 3 for the regulation of the three basic 
exchange scenarios identified at the end of Part 2: gametes and pre- 
embryos, gestational services, and fetal tissue. In Part 5 we explain how 
we propose to integrate elements from these various perspectives into a set 
of principles that will apply to all three types of exchanges. In this context, 
we discuss the role we would assign to commodification in the larger 
scheme of the debate about reproductive materials, services, and 
technologies, and the use of fetal material. In Part 6, we conclude the 
study by applying this common set of regulatory principles to each of the 
three exchange scenarios, and identifying the key elements in a set of 
consistent regulatory schemes for gametes and pre-embryos, gestational 
services, and fetal material. 


| Exchange and Storage of Gametes and Pre-Embryos 


(A) Preliminary Qualifications 

The exchanges of these two types of materials — gametes and pre- 
embryos — are discussed. together because they raise many of the same 
issues. We set out several of these common issues at the beginning to 
avoid repetition in the section on the application of the major normative 
perspectives. 
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(a) Issues Common to Gametes and Pre-Embryos 


(i) Introduction 

Commodification of gametes and pre-embryos raises at least five key 
issues: basic rights and obligations of suppliers and demanders and the 
extent of the right to “own” reproductive material; the problem of competi- 
tion leading to differential pricing; the significance of the differences 
between sperm, ova, and pre-embryo donation; the impact of commodifica- 
tion on the proliferation of the technologies per se; and the possibility of an 
increase in demand for reproductive materials and technologies. Some of 
these issues are relevant to the exchange of gestational services and fetal 
material and even to non-commodification (self-regarding) situations as 
well. The implications of these issues for gamete and pre-embryo 
exchanges are our current concern, although we consider implications for 
the other two exchange scenarios (exchange of gestational services and fetal 
material) later in this section. 


(ii) Donor and Recipient Responsibilities 

Beginning with the first issue, one might ask: should suppliers be 
permitted to designate how their gametes or pre-embryos will be used? 
Suppliers currently surrender rights to their materials;’® but if a supplier 
were permitted to designate particulars of the recipient, such as marital 
status or sexual orientation, supply would likely increase above current 
levels for some recipients, and others might have difficulty securing a 
supply. If donors cannot designate recipients, should the state be 
permitted to set standards? How would these standards be determined? 
How much information about suppliers should recipients be permitted to 
request? Should the rights and obligations of donors and recipients be 
established by a set of background legal entitlements? Should the parties 
be permitted to contract around these entitlements by surrendering certain 
rights in exchange for other benefits? Statutory provisions will 
undoubtedly affect supply: if the legislature, for example, were to give 
recipients, or the subsequent child, the right to know the donor’s name, 
supply might decrease.’ With regard to research, should statutory 
provisions govern the relationship between research and medical interests 
on the demand side and individual suppliers? Should intermediaries other 
than the state be permitted to operate? 

The supplier's legal relationship to the gametes or pre-embryo is also 
of vital importance. Can one “own” reproductive material and dispose of it 
at will like many other types of property, or can one only be said to have an 
“interest” in reproductive matter, akin to the “interest” that parents have 
in their living children?'°’ Most would agree that a pre-embryo, for 
example, is not directly analogous to a child, yet most would regard pre- 
embryos as qualitatively different from personal property (such as a car or 
furniture) or real estate, since pre-embryos have the potential to become 
unique human beings.” 
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Incentive effects and subsequent supplier regret are also concerns. 
What of the possibility that money incentives will encourage young people 
in straitened financial circumstances to sell their reproductive material at 
a time in their lives when they have given little thought to the implications 
of bringing children into the world?’ Allowing suppliers to change their 
minds regarding use of their materials would likely have the effect of 
increasing supply. But what of the situation of supplier regret ex post, that 
is, after the material has been used? What of the woman who supplies ova 
or a pre-embryo only to discover that she, perhaps due to gestational 
difficulties, cannot have children, while the recipient of the supplied 
material does have a child? What of the man who supplied sperm during 
his years at medical school but later, perhaps at the birth of his own child, 
feels uncomfortable at the thought’ that he could have fathered other 
genetically related children? 


(iii) Competition and Differential Pricing 

The second issue — the concern with competition and differential 
pricing — also has very significant implications for potential suppliers and 
demanders. Assuming that payment, whatever the amount, will bring 
about an increase in supply (over what would have otherwise been the case 
with purely voluntary donation), it is reasonable to anticipate that suppliers 
may compete with each other and demanders may be more selective than 
they are at present. In an unregulated market, suppliers with the most- 
demanded characteristics would be paid more than those with less- 
demanded traits. In our society, reproductive material from some racial 
and ethnic groups would likely be priced lower than material from, for 
example, white, blonde, blue-eyed donors. Demanders could pay more for 
sperm that had been subjected to a sex selection process. One could 
imagine clinics specializing in “designer” gametes and pre-embryos: 
prospective parents could simply place an order for a baby of a particular 
sex with a certain skin and eye colour, level of intelligence, and potential 
propensity toward musical or athletic interests, etc., and pay for each 
attribute. Sperm banks purporting to produce children with some of these 
characteristics are already in existence,''° and one might anticipate that as 
scientific knowledge about genetics and heredity increases, it may become 
possible to predict the likelihood of inheriting such traits. This type of 
differential pricing has the potential to reflect and shape how we think 
about ourselves and each other in a way that many people would likely find 
offensive. 


(iv) The Significance of Differences Among Sperm, Ova, and Pre- 
Embryo Donation 
The third issue pertains to whether the differences between sperm, 
ova, and pre-embryo donation are significant enough to merit different legal 
or regulatory responses. In terms of physiological risk, it seems clear that 
ovum donors bear considerably more risks than do sperm donors. Sperm 
donation is not medically risky or painful and requires little technological 
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intervention: cryopreservation and a medical examination including semen 
tests are usually the only measures involved.'!! Ovum donation, 
conversely, involves use of powerful superovulatory drugs and an ovum 
retrieval procedure in addition to a medical examination. Ovum donation 
can also take place under a variety of conditions: first, awoman could sell 
“spare” ova, obtained as part of her own fertility treatment; or second, the 
ova could be produced as part of a de novo procedure, that is, the woman 
undergoes the medical procedure expressly to produce the ova for sale; or 
third, once cryopreservation of ova becomes possible, a woman could 
undergo the procedure, sell some of the ova produced, and freeze the 
remainder for her own use at a later time. Any woman who had frozen ova 
following any of the above situations could subsequently sell them. It is 
also important to remember that ova deteriorate as a woman ages, and a 
woman ’s body cannot replenish its supply of ova. A man selling sperm can 
be reasonably certain that he will be able to produce more later. But a 
woman selling her ova cannot be certain that she will not be subject to 
early menopause; that the ova she has not yet used will subsequently be 
suitable for implantation; that she will be capable of carrying the embryo 
to term; or that the ovulation-enhancing drugs and ova retrieval procedures 
will not compromise her future fertility. In short, a woman who sells her 
ova is increasing the risk that she will not be able to have her own 
genetically related child later. 


(v) The Effect of Commodification on the Proliferation of the Tech- 
nologies, and the Possibility of an Increase in Demand 

These issues pertain to possible long-term effects of commodification 
of gametes and pre-embryos on the allocation of social and medical 
resources. As the supply of reproductive material increases and more 
demanders can obtain it, personnel and facilities connected with the new 
reproductive technologies must keep pace by expanding activities on both 
the supply and demand sides. There would be an increase in the number 
of doctors, technicians, and operators of facilities that transport and store 
reproductive material. For-profit processing companies (which process fetal 
material to decrease the possibility of rejection by the recipient, and isolate 
and cause cells to proliferate so that small amounts of fetal tissue can be 
used for many patients'’’) would also expand. Coordinating agencies and 
the courts would be increasingly called upon to mediate and resolve 
disputes between suppliers and demanders. 

It is not our mandate to evaluate the technologies per se. However, it 
must be noted that an increase in the use of reproductive technologies will 
cause an increase in demand for accompanying technology and personnel 
on both the supply and the demand sides. Therefore, the costs, benefits, 
and effects of commodification of the material cannot be considered in 
isolation from those of the technology: the prevalence of the “commodity” 
and that of the technology are directly related and will vary together. 
Moreover, use of the technologies and the services of companion industries 
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will cost significantly more than the commodified reproductive material 
itself. The question of who will pay for both the commodified material and 
the technologies necessary to make use of it must be addressed. 

It is also likely that as supply increases and the number of personnel 
and facilities grows, the new reproductive technologies will receive more 
publicity and demand will increase beyond the current level.'’? More 
individuals and couples would decide to make use of the technologies, and 
more research would be done as a larger supply of material became 
available and as demand for improvements in the technologies increased. 
The greater the demand, the greater the pressure on suppliers to meet the 
demand. This concern returns us to the original question, “How much of 
this activity do we want?” As each of the above-mentioned issues is 
discussed within the context of the various normative perspectives we will 
gain further (albeit divergent) insight into this fundamental threshold 
question. 


(b) Storage Issues 


(i) Introduction 

Another key aspect of the commodification of gametes and pre- 
embryos is the ability to store reproductive material. Limits on the type 
and amount of material that individuals are permitted to store for 
themselves will have a significant effect on the frequency with which the 
technologies are used and on the number of gametes and pre-embryos that 
suppliers are willing to supply. Limits on the type of manipulation 
permitted, e.g., whether a research organization can purchase gametes and 
make pre-embryos, will affect the volume of demand for each type of 
material. If demanders, including research interests, are permitted to store 
only a limited amount of gametes or pre-embryos, both supply- and 
demand-side markets would be significantly constrained. Issues pertaining 
to storage of self-regarding material must be addressed since second-order 
exchanges (e.g., creating pre-embryos with one’s spouse, freezing them, and 
then selling them to a demander) are also forms of commodification. 


(ii) The Ownership and Disposition of Gametes and Pre-Embryos 

An important preliminary question is whether pre-embryos ought to 
be subject to different storage regulations than gametes.''* Pre-embryos 
obviously differ from gametes in that pre-embryos are composed of both 
male and female genetic material and are also genetically distinct from both 
“parents.” Whether an individual “owns” or merely has an “interest” in 
gametes, most would agree that if a dispute arose between a man and his 
female partner, for example, over the disposal of her stored ova, the woman 
should be entitled to decide what to do with her own genetic material. But 
what if the stored material was a pre-embryo made from the material of 
both parties?’'° What if the pre-embryo was made entirely from donor 
material? What if it was made with the woman’s ova and donor sperm, but 
with the initial understanding that the male would be the social father? 
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What should be done in the event of a dispute over the disposition of donor 
gametes that have not yet been used by the parties? Should the party that 
paid for the donor gametes, or for the use of the technology to create the 
pre-embryo, be entitled to decide, or are there other criteria that ought to 
be applied? For our purposes, the importance lies not in the answers to 
these questions, but in the criteria used to determine the answers. 


(iii) Access to and Regulation of Storage Facilities 

It is also important to decide whether different regulations should 
apply to research interests than to individuals and couples, and what 
regulations should apply to the owners and operators of facilities for 
storage. What considerations should guide decisions, for example, about 
the number of pre-embryos and the amount of gametes that can be stored, 
or whether gametes can be stored to make pre-embryos at a later time? 
Should storage facilities be publicly funded or paid for by the individuals 
that use them? 

For all matters affecting gamete and pre-embryo storage, should there 
be a set of legislated background entitlements, and could individuals 
contract around some of these? Or should individuals make their own 
arrangements ex ante (before storing the materials), with the proviso that 
the courts or an administrative body have the authority to resolve disputes 
should they arise ex post (after storage)? If an ex post decision is to be 
made, on what principles ought the decision to be based? Should 
individual storage facilities be permitted to establish their own regulations 
and guidelines? 


(iv) Qualifications 

These are difficult questions, and the insights provided by the major 
normative perspectives are limited by the failure of many theorists to 
consider the specific aspects of storage issues (or, in some cases, to 
consider storage issues at all). It is also difficult to find theorists who have 
applied their perspective to both gametes and pre-embryos. Accordingly, 
most of the applications described below are extrapolations from the 
existing theoretical literature. 

The following sections review the implications of each of the major 
normative perspectives outlined in Part 3 for the exchange of gametes and 
pre-embryos. Within each section, we begin by addressing the use of 
reproductive materials for the production of children, and conclude by 
discussing research interests and other issues particular to storage. 


(B) Liberal Autonomy 

The prime tenet of liberal autonomy theory is that individuals must be 
ensured as much freedom as possible to choose their own life plans and 
realize their own aspirations. Autonomy theorists would ask of a proposal 
for commodification: does commodification of this item enhance the 
choices and opportunities (that is, the autonomy) of the individuals 
involved? These theorists would not place special emphasis on the fact that 
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the item in question was reproductive material as opposed to a more 
conventional item of trade; whether the material was a gamete from a male 
or female supplier, or a pre-embryo, would be of little concern. An 
autonomy theorist would be more likely to focus on the effect that a 
proposed exchange would have on suppliers’ and demanders’ autonomy.''® 

Given this starting point, autonomy theorists would favour individuals 
holding a property right in their reproductive material.’’’ This would allow 
the individual the greatest scope for choice as to how to dispose of the 
material, and would allow other individuals to gain title, should that be the 
suppliers desire. Trade in gametes and pre-embryos would appear to 
provide demanders with enhanced opportunities to achieve their 
reproductive (or research) goals, while suppliers could use the money they 
obtain from selling their reproductive material to better their own situation 
in life.'‘* Feminists argue that the autonomy of lesbian and single female 
demanders would be particularly enhanced by availability of materials and 
technologies, since these demanders may have difficulty obtaining 
reproductive material by traditional means; indeed, the use of such 
material has the potential to free women from dependence on men for 
reproductive purposes.''®? Even a married woman could potentially (in the 
absence of laws to the contrary) avoid a custody dispute in the event of 
divorce by making use of donor material and registering only her own name 
on the birth certificate. 

Autonomy theorists would accept that since technologies are necessary 
to enable persons to make use of the commodified material, the 
technologies should be permitted to proliferate in keeping with the needs 
of suppliers and demanders. A relatively free market on the demand side 
would be the mechanism most likely to increase supply, which would have 
the salutary effect of enabling more demanders (and suppliers) to fulfil their 
own plans. Liberal autonomy theorists are generally hostile to state- 
imposed constraints on the activities of individuals,’*° so they would prefer 
that the market on both the supply and demand sides be as unencumbered 
by regulation as possible. 

Liberal autonomy theory would ideally allow individuals maximum 
freedom to make their own choices and agreements, while simultaneously 
maintaining a stable contractual environment that would allow individuals 
to predict the consequences of their choices. This could be accomplished 
by establishing the rights and obligations of the parties, and legal remedies 
such as restitution or damages, as a set of background entitlements, and 
allowing individuals to contract around these obligations. Despite 
autonomy theorists’ predilection for private ordering over regulation, the 
need for the state to establish a stable legal framework would be recognized 
and accepted.'”’ One example of a legal background obligation that could 
be contracted around might be the expectation that the supplier lose all 
right to determine what may be done with the supplied material: suppliers 
and demanders could arrange for the supplier to have some contact with 
the resulting child, or the parties could agree that the supplier be given the 
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opportunity to change her or his mind about the use to which supplied 
gametes are to be put. 

There are three conditions under which constraints on individual 
freedom of choice would be accepted: information failure, coercion, or 
harm to third parties. 

Information Failure: Autonomy theorists would investigate whether 
this type of transaction (gamete and pre-embryo exchanges) is likely to be 
characterized by a lack of information about what is involved on either the 
supply or demand side. They would likely conclude that prospective 
suppliers ought to receive at least a minimum amount of information about 
what risks are involved in the gamete removal procedure and how the 
gametes or pre-embryos would be used.'”? Minors and persons unable to 
fully appreciate what they are agreeing to (e.g., mentally ill or mentally 
handicapped persons) would not be permitted to participate. Demanders 
would need to be told what technologies would be employed and what the 
associated risks would be, and would perhaps need to be provided with 
information about the possible psychosocial implications of using donor 
material. The supplier’s full genetic history ought to be provided to 
demanders, as well as information on race and physiological character- 
istics, such as height, and hair and eye colour. Release of donors’ names 
and addresses would likely compromise their autonomy, however, so 
neither a recipient nor a resulting child should be permitted to obtain this 
information unless the consent of all parties was obtained. Conversely, a 
donor ought not to be permitted to obtain identifying information about the 
recipient or the child, except by consent. However, one could imagine 
exceptions, for example, after the child had reached adulthood and with 
both the child’s and the donor's consent. 

If consent forms were used to confirm that all relevant information had 
been provided and risks and stipulations agreed to, liberal autonomy 
theorists would insist the only consents that ought to be required are those 
of the supplier and demander(s) — permitting spouses veto power would 
unduly compromise individual autonomy.’** However, it would seem 
consistent with the autonomy of unconsenting spouses or partners to 
relieve them of any presumption of financial obligation to support the 
resulting child. 

Coercion: Coercion would not be involved in gamete and pre-embryo 
exchanges unless the financial constraints on suppliers and the rewards 
offered by demanders were extreme (which autonomy theorists would 
generally not find to be the case). Autonomy theorists would not find the 
potential for coercion in family relationships significant enough to warrant 
forbidding, for example, a woman from supplying ova for her sister’s use. 

Third Parties: Third party effects would also need to be very tangible 
and significant to justify state intervention. Autonomy theorists would 
likely find that the impact on partners, family members, and friends of 
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suppliers and demanders was not serious enough to meet this threshold 
test. 

Even the effect on the child would not be a serious concern, since the 
argument would be made that it is better for the child to be wanted and to 
be born than not to be born at all: one could say that the child’s own 
autonomy was enhanced by it having been given the opportunity to live.'”* 
The effect on persons with a moral and ethical interest in the exchange 
would be given very little (if any) weight in a liberal autonomy analysis, 
since those persons and groups are always free not to participate in gamete 
and pre-embryo exchanges if they do not approve. In the words of John 
Robertson, “Unless sale is connected with tangible harm to other persons, 
the moral or symbolic offense that some people might find in such 
transactions is not a sound pee for restricting procreative liberty by 
banning sale of embryos.”’”° 

But while one could argue that the child’s autonomy has been 
enhanced by the fact of its existence, the argument that gametes or pre- 
embryos have autonomy capable of being enhanced is far more contentious. 
Autonomy theorists would likely be particularly hostile to suggestions that 
pre-embryos or gametes be accorded significance as independent entities. !”° 
To recognize the pre-embryo as an entity in its own right might require 
attributing interests to the pre-embryo that conflict with those of its 
“parents.” 

Autonomy theorists would be reluctant to assign “interests” to 
gametes, pre-embryos, and fetuses, when these interests could constrain 
the autonomy of existing persons and bring into question the concept that 
reproductive materials are the property of the person whose body produces 
them. To accord a form of autonomy to the pre-embryo would severely 
constrain the autonomy of the “parents,” since an autonomous entity 
cannot be treated as property and disposed of by others. Moreover, if the 
pre-embryo is accorded significance as an independent autonomous entity, 
then it will be difficult to deny the fetus independent autonomous status in 
the abortion context. For these reasons, autonomy theorists would prefer 
to treat both gametes and pre-embryos as property and to regulate both as 
such. 

With regard to the issue of differential pricing, liberal autonomy 
theorists might recognize that the largely free-market system that they 
advocate would indeed cause gametes and pre-embryos from some racial 
groups, for example, to be priced lower than others. While some theorists 
might be concerned that the pricing of various attributes could lead to 
discrimination that would inhibit the autonomy of other individuals in 
society, others might welcome the incentive effect of a market on the 
demand side in bringing gametes and pre-embryos with more-demanded 
attributes onto the market. The greater the supply of gametes and pre- 
embryos with more-demanded attributes, the greater the number of 
demanders who will be able to have their preferences fulfilled. Indeed, the 
greater the variety of gametes and pre-embryos with more-demanded 
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attributes, the greater the range of choices available to demanders. 
Autonomy theorists are inclined to focus on ways to meet demanders’ needs 
and wants, and are less concerned with investigating the factors, 
motivations, and social forces that contribute to an increase in demand (or 
supply), i.e., preferences are taken as given.’?? Given the minimal 
significance that autonomy theorists attach to third party effects, even if 
the chance of harm to third parties through discrimination could be shown 
to be more than just a remote possibility, it would likely not be considered 
significant enough to trump the autonomy-enhancing supply-side effects 
of a free demand-side market. A free market on both supply and demand 
sides would seem to be the most autonomy-enhancing solution. 

Since liberal autonomy theorists are concerned with maximizing the 
number of choices available to the individual and are hostile to state 
involvement that constrains these choices, they would likely be averse to 
limiting the number of gametes and pre-embryos that could be stored. 
Autonomy theorists are not particularly concerned with efficiency (e.g., the 
costs of unlimited use of the technologies and storage facilities, and the 
economic resources diverted from other activities), nor are they preoccupied 
with distributive justice concerns (e.g., the financial inability of some 
persons to make use of the technologies to produce materials and pay 
storage costs). Indeed, an autonomy perspective would seem to favour 
permitting individuals to produce and store as much material, and to use 
the technologies as many times, as they either desire or can afford to do. 
One key provison, however, would be that individuals themselves must pay 
the costs of such activities for, if storage facilities were supported with 
taxes, the autonomy of users of such facilities would be enhanced at the 
expense of non-users. This might constitute an unacceptable constraint on 
non-users’ autonomy. 

Autonomy theorists’ predilection for private ordering would likely 
incline them in favour of private, rather than public, ownership of storage 
facilities.'7° Private decision making with regard to disposition of materials 
would be preferred over standardized legal principles. However, since 
liberal autonomy theorists do recognize the need for a predictable and 
stable contracting environment, they would likely endorse a set of back- 
ground storage entitlements that individuals could contract around. In 
keeping with the autonomy concern that parties make decisions with as 
much information as possible, and considering the need for individuals to 
be able to anticipate the consequences of their choices, autonomy theorists 
would probably favour individuals signing a consent form setting out their 
wishes in the case of various eventualities, e.g., divorce, disagreements, 
etc.'2° Part of the information individuals received might be to the effect 
that storage of gametes rather than pre-embryos would make later division 
of the material simpler. 

Respect for the autonomy of research interests would likely require 
they be permitted to acquire and store either gametes or pre-embryos and 
to use the former to create the latter.’°° A classical liberal autonomy 
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perspective would hold that limits be imposed upon the activities of 
research interests only if the activities were such that third parties were 
tangibly harmed, e.g., if research interests were producing genetically 
engineered “monsters.” 


(C) Utilitarianism/Efficiency 


(a) Pareto Efficiency 

A Pareto-superior exchange is one that makes at least one party better 
off and no one worse off, with the current state of affairs as the baseline. 
The key difficulty with Pareto efficiency is that it is nearly impossible to 
imagine an exchange that does not make at least one person worse off: a 
third party, however remote from the immediate parties, could be troubled 
by the thought that this exchange is occurring. This would create what is 
called an “externality effect” such that the exchange would not meet the 
definition of Pareto-superiority.’*’ We recognized earlier that there are 
numerous third parties who are disturbed by the thought of commodifying 
reproductive material, so it is clear that no exchange of gametes or pre- 
embryos could be Pareto-superior. Nevertheless, it may be helpful to 
examine the nature of the exchange between the immediate parties to 
determine whether, from an efficiency perspective, at least one of the 
immediate parties is made better off and the other is made no worse off. 

Beginning with the demand side, it is apparent that some demanders 
will be made better off by the exchange:’*” lesbian and single women and 
childless couples would have greater access to materials, as would research 
interests. A market on the demand side causing differential pricing would 
be of benefit to some wealthier demanders, and of detriment to poorer 
demanders, since poorer demanders would be priced out of the market for 
the most-demanded materials. (Non-market methods of allocation such as 
an administrative scheme whereby demanders would be required to pay a 
standard price for materials regardless of attributes would afford poorer 
demanders an increased chance of obtaining materials in high demand.) 
Differential pricing may also have the potential to generate severe 
externalities in the form of a perception of discrimination against persons 
of certain races and with certain attributes. Yet, setting aside the issue of 
externalities, it is clear that some demanders would be made better off in 
that they would be able to achieve their goal of obtaining reproductive 
materials, and wealthier demanders would be particularly benefitted 
because they would have access to materials with the attributes that they 
most prefer. 

On the supply side, the main difficulty is in determining what it means 
not to be made worse off. Paying suppliers is the most obvious way to 
reimburse them for the loss of their gametes and pre-embryos. Some would 
argue that payment is capable of rendering individuals indifferent, or better 
off, as a result of the exchange.’*’ However, it is difficult to ascertain the 
appropriate payment for enduring physical pain, the risk of subsequent 
regret, and, in the case of pre-embryos and ova donation, the chance of 
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inability to produce more ova or pre-embryos for oneself in the future. 
Efficiency theorists might distinguish between situations involving de novo 
production of gametes and those involving spares, and between ova, sperm, 
and pre-embryo donation more generally, in that spares (gametes or pre- 
embryos) do not require the supplier to assume physical risks for the sake 
of the transaction, while de novo ova donation involves pain and risk and 
de novo sperm donation, though painless, requires the donor’s time. Even 
if one accepts that setting the amount of payment for donors is 
problematic, it would at least be less expensive to render suppliers of 
spares indifferent than de novo suppliers. Notably, the inducement effects 
of commodification are not a concern for efficiency theorists: the efficiency 
theorist asks, “Does this exchange render the supplier indifferent or better 
off?” and little or no attention is directed to the distribution of costs and 
benefits within society, or to whether one party was made substantially 
better off while the other was rendered only moderately better off or 
indifferent. 

If one were to examine only the immediate parties involved in storage, 
it would seem that permitting individuals to store as many gametes and 
pre-embryos as they can afford would make both the individual and the 
storage facility better off. Should the state, not the individual, pay for the 
use of the technology or the facility, increased use would make the state 
(and other citizens and interests) worse off. Pareto-efficiency theorists 
would likely favour payment by individuals rather than the state for this 
reason. 

Turning to the question of harm to third parties (so-called 
“externalities”), it is apparent that a significant segment of society (moral 
interests) is convinced of the need to regulate research interests.'** Some 
feminists fear that research interests may, for the sake of scientific 
knowledge, undertake projects that are socially unacceptable, e.g., 
eugenics.'*° Another concern is that genetic materials that are “stockpiled” 
(e.g., hundreds of thousands of pre-embryos in storage) could be used in 
future (or in secret) by unscrupulous persons (e.g., a black market in white 
pre-embryos, or many unnecessary experiments on embryos).'*° The possi- 
bility of these problems could be minimized if research priorities were 
scrutinized and access to materials regulated. Given the views of third 
parties, which would pose significant externality effects, it is difficult to 
imagine how any unregulated exchange between research interests and 
storage facilities could be Pareto-superior. 


(b) Kaldor-Hicks/ Utilitarianism 

Supply, demand, and third party issues cannot be separated in a 
utilitarian analysis since the utilitarian perspective requires weighing the 
harms and benefits to all persons and interests affected by the transaction. 
Utilitarians are relatively unconcerned with the actual consent of the 
parties to the transaction, and distributive concerns are also unimportant. 
Instead, the utilitarian is concerned with how the activity in question 
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affects the average level of utility in society: generally speaking, utilitarians 
attempt to hypothetically tally all the pleasures caused by the activity and 
all the pains, and compare the results. The Kaldor-Hicks version of 
economic efficiency, which is a modern variant of utilitarianism, would 
express this attempt at balancing pleasures and pains as follows: “Would 
the gains to the gainers from commodification of gametes and pre-embryos 
be sufficient to hypothetically compensate the losers for their losses and 
still leave some gains left over?” 

The utilitarian analysis is highly consequentialist: whether there 
ought to be a property right or simply an “interest” in gametes or pre- 
embryos, whether commodification of the material and proliferation of the 
technologies and companion industries are desirable, and if and how the 
market should be regulated are dependent entirely upon the consequences 
of each for all the parties and interests affected by the transaction.'*’ The 
increase in autonomy brought about by allowing a property right must be 
weighed against the harm to spouses and partners, family interests, moral 
and ethical interests, and particularly essentialist and contingency 
theorists, who are concerned about the potential implications of individual 
choices for society at large. The money gained by suppliers of the material 
must be weighed against the pain and risk that female suppliers, for 
example, assume in ovulation induction and ova retrieval procedures 
(including the risk of future harms such as ovarian cancer, and the risk of 
supplier regret), to arrive at a sum that is sufficient to provide a social net 
gain (the pleasures that result from paying suppliers to provide their 
reproductive material exceed the pains). De novo situations would generate 
more pain (and would require more offsetting benefits) than situations 
where spares are sold. The loss to the demander in paying the supplier 
must be weighed against the pleasure to the demander in acquiring the 
material and possibly sustaining a pregnancy and having a child, or 
making important scientific discoveries of benefit to society after using the 
material for research. The net pleasure to the demander and the net pain 
(or pleasure) to the supplier must be compared. 

But the computation must then also incorporate the harm to moral 
and ethical interests in knowing that sale of gametes and pre-embryos is 
occurring; the potential pain (or pleasure?) to the children in knowing that 
material used to create them was purchased; the long-term effects of this 
type of transaction occurring and possibly increasing (including the 
potential that differential pricing will cause discrimination), etc. 

The effect of an increase in commodification on the proliferation of the 
technologies would also have to be calculated in terms of the pains and 
pleasures to the above-listed parties, with the addition of the pain and 
pleasure to those interests profiting financially from the industry, e.g., 
those employed to operate the technologies, the pain to individuals who are 
deprived of health care resources that would have been available had 
money not been spent on the technologies, etc. Each of the technologies 
would have to be considered separately, and the pain and pleasure (which 
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would be linked to risks, success rates, etc.) for each would need to be 
tallied individually. Concerns regarding differential pricing, the use of 
intermediary parties, and the question of whether the state should pay for 
part of the cost of the commodified material and/or the technologies would 
further complicate the solution. Likewise, the question of how heavily the 
market ought to be regulated requires a tally of the above-listed interests 
as well as those of other possible parties. 

In considering whether to limit the number of pre-embryos and 
gametes stored, utilitarians would consider the costs and benefits.'** 
Benefits would be realized by individuals wanting to store their materials, 
the storage facility, and, most particularly, research interests. Those 
harmed would include the state (assuming the technologies are 
government-funded) and individuals and groups who either resent the 
diversion of social resources to research, use, and facilitation of the new 
reproductive technologies or are offended at the thought of materials being 
stored. 

To decide whether pre-embryos should be subject to different 
regulations than gametes, the utilitarian would likely note that more third 
parties are disturbed at the thought of storage and research on pre- 
embryos than on gametes. Nevertheless, many third parties (moral 
interests) may be concerned about “stockpiling” of reproductive materials, 
particularly by research interests. Some third parties would also want 
limits on the number of gametes and pre-embryos that individuals and 
couples could store and the length of time that they could store them, since 
one could imagine children being bequeathed in wills and born hundreds 
of years after their genetic parents died, or a woman establishing a dynasty 
by storing hundreds of ova so that every woman who married into her 
family could produce children directly related to her. 

Given the difficulty in determining how to dispose of a pre-embryo 
should its genetic parents disagree, and the moral significance that many 
people attribute to pre-embryos, fewer persons would consider themselves 
harmed by storage of genetic material if individuals were encouraged to 
store gametes rather than pre-embryos. More third parties would be 
satisfied if time limits were set on storage, and research interests 
supervised and subject to some form of regulation to assure that projects 
were in keeping with social priorities and norms. 

A utilitarian analysis provides very little purchase on the issues of 
whether commodification ought to be introduced and how it ought to be 
structured, primarily because there is no principled way of comparing such 
interests as, for example, the Catholic Church, the owners of a 
cryopreservation facility, or a childless couple. It also seems that the 
number of parties who could be said to be affected by the transaction in 
some way is limitless. The interests that are included and the amount of 
credence given to the claims of each seem inevitably to fall prey to a host 


456 Overview of Legal Issues in NRTs 


of unavoidably subjective judgments by the decision maker purporting to 
perform a utilitarian analysis.’*° 

But before utilitarianism is completely rejected, it is important to note 
that there are certain limited, but important, insights to be gained. First, 
it becomes clear that there are a myriad of potential third parties in any 
transaction involving commodification, and that a regulatory scheme 
purporting to address the issue must consider the effects that regulation 
of suppliers and demanders has upon these multiple and diverse third 
parties. Second, we know that if we are to weigh research interests against 
the pleasures and pains of suppliers and demanders, we need to consider 
the possibility that discoveries made as a result of research will benefit us 
all. Of course, not all research projects hold out the same prospect for 
benefit to humanity — some may be better designed than others, some may 
have greater potential to be of practical benefit, and some may be directed 
toward gathering knowledge that would assist a larger number of people — 
so perhaps a regulatory scheme affecting the supply provided to research 
interests could take account of the differences between projects. Third, it 
is apparent that de novo procedures are more costly (in terms of pain and 
risk) to the supplier than are procedures involving spares, whereas to the 
demander, the product is the same in either situation. Fourth, we must be 
cautious when generalizing about the pains and pleasures of “the tech- 
nologies,” since each technology has its own merits and limitations. 

Perhaps the most important insight that we can gain from a utilitarian 
perspective is that the cost of preventing infertility — through education 
about protecting oneself from sexually transmitted diseases, ex ante 
scrutiny of dubious contraceptive measures like the intrauterine device 
(IUD) and drugs intended for pregnant women such as diethylstilbestrol 
(DES), and research into both treatment and cure of fertility-impairing 
infections — may well be far less than the cost of commodifying donor 
material and providing the new reproductive technologies. Even improved 
techniques to operate on scarred fallopian tubes, for example, would be less 
costly than a reproductive technology such as IVF, since a woman whose 
reproductive system is functional is able to have children naturally, and 
need not go through the IVF procedure many times if she wants to have 
more than one child. Also, if more preventable infertility were in fact 
prevented, there would be less demand for donor material and pressure on 
the supply side would be relieved: demand would be reduced to a far 
smaller number of individuals, couples, and research interests. Therefore, 
social resources that are currently or could potentially be devoted to the 
new reproductive technologies and the commodification of reproductive 
material could be spent on some of the many other pressing social needs. 

Perhaps the most important consequence of preventing infertility is 
that the human cost — pain (both psychological and physiological) 
experienced by donors, recipients, and third parties — would be drastically 
reduced. 
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(D) Distributive Justice 

Distributive justice theorists, in contrast to utilitarians, are concerned 
with the distribution of costs and benefits within society. Social policy 
must not only increase the average level of utility; it must ensure that the 
bulk of the benefits are not reaped by the most advantaged persons in 
society, and that the lot of the most disadvantaged persons is improved. 
While the tax and transfer system is the preferred redistributive 
mechanism, distributive justice theorists also scrutinize the way that 
certain patterns of exchanges (and social policies) affect the most 
disadvantaged. : 
| In the context of commodification, distributive justice theorists might 
be concerned that suppliers would bear a greater portion of the risk and 
receive a lesser portion of the benefits than demanders. These theorists are 
concerned that poorer people will be suppliers and richer people will be 
demanders. If this were the case, the poor would bear the physical risks 
and the possibility of subsequent donor regret, while the rich, who can 
afford the time and expense involved in making use of the technologies and 
in raising a child, would receive the benefits of parenthood.’*° Research 
interests, which are also wealthy and powerful relative to the least 
advantaged individuals in society, will make discoveries and advance 
scientific knowledge to the advantage of everyone, but at a disproportionate 
expense to poorer people. That is, the poor (who may be disproportionately 
attracted by the financial rewards offered) will bear the physical and 
psychological risks involved in providing reproductive materials for research 
purposes. These concerns are also in keeping with a key bioethical 
principle adopted in the Belmont report — that research subjects not be 
drawn disproportionately from disadvantaged groups in the population, and 
that the resultant discoveries not be of de facto benefit to only the more 
advantaged groups in society.’” 

The question of payment for commodified material is a very difficult 
issue. The purpose of introducing commodification is to provide incentives 
to increase supply; however, whatever price one sets for commodified 
material will be disproportionately attractive to the poor. Commentators 
such as Michael Bayles and Richard Posner argue that, in a relatively free 
market, suppliers will compete and the price of the materials will be 
bargained down, perhaps to cost.'*” Poor people can supply reproductive 
material at a lower cost than professionals or executives, for example, 
because the poor have lower opportunity costs. Therefore, poor people 
would likely become the primary suppliers. Even if the supply-side market 
were heavily regulated, such that suppliers were paid by the state on a 
sliding scale at a rate equivalent to their hourly wage, for example, 
payments would need to be limited at some point since it would be too 
expensive for the state to consistently provide incentives to the wealthiest 
members of society. Another problem in a state-regulated market is that 
in providing incentives to middle-income persons by paying them the wage 
they are accustomed to receive at their employment, the state will find itself 


458 Overview of Legal Issues in NRTs 


in the position of paying more-advantaged persons a larger amount of 
money than it pays to less-advantaged persons who are providing the same 
service. 

There is an argument, made primarily by Posner and other efficiency 
theorists, that income is in fact redistributed when the rich pay the poor for 
their reproductive material, since the wealth of the poor is increased (and 
the wealth of the rich is correspondingly decreased) as a result of the 
transaction.’** Payment for the supply of reproductive material could 
become an additional source of income for the poor, who may place a high 
value on even a small income increase. Further, the argument runs, it 
would be inappropriate to expect poorer persons (or anyone) to bear the 
risks and costs of providing gametes and pre-embryos for free, or for a 
nominal fee. The distributive justice theorist might reply that a society in 
which the poor have the choice between a substandard quality of life and 
selling their genetic material to the rich is not a just society: the “choice” 
of whether to sell one’s reproductive material is clearly not the same choice 
for the rich as for the poor, since the poor person’s need for even small 
amounts of money is so much greater.'* Also, exchanges that enhance the 
income of the poor while doing nothing to remedy the causes of poverty and 
inequality are not distributively just. The justification for society's 
redistribution of wealth from richer to poorer persons ought to be respect 
for the intrinsic worth and dignity of disadvantaged individuals, and this 
entitlement is undermined when the poor face pressure to earn their own 
way out of poverty by selling their reproductive material to the rich. The 
argument of efficiency theorists such as Posner would seem to presuppose 
that the state (and, by implication, society as a whole) bears no 
responsibility for relieving (or causing) poverty. 

It is interesting to note that while distributive justice theorists would 
take issue with efficiency theorists on the subject of differential impact 
(distributional consequences), distributive justice theories are unclear with 
regard to the substantive issue: whether this type of harm — the physical 
and psychological risks involved in supplying reproductive material — is 
the type of harm that we, as a society, would want to allow individuals to 
sustain. More specifically, it is unclear whether distributive justice 
theorists would indeed permit commodification of reproductive material 
once their conditions for socioeconomic equality (the basic social minimum) 
had been met. 

Since the key supply-side concern is that the poor would bear a 
disproportionate share of supply-side burdens (psychological ‘and 
physiological pain and risk) as a result of their vulnerability to even 
relatively small financial inducements, distributive justice theorists may 
recommend that suppliers be offered only nominal payments (i.e., payment 
at a level that would not act as an inducement to the poor). Another 
recommendation might be that price differentials among suppliers be 
prohibited, since persons from historically disadvantaged groups would 
likely be paid less than those from advantaged groups. Regulating the 
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market on the supply side in this manner would remove some of commodi- 
fication’s benefits for demanders, such as the beneficial (choice-enhancing) 
effects of an increase in supply and the (efficiency-enhancing) possibility 
that competition between suppliers would cause them to compete prices 
down to cost. Queues and waiting lists for both research interests and 
individual demanders might develop on the demand side as a result of 
scarcity of supply. However, distributive justice theorists might argue that 
unconstrained commodification cannot be justified on the grounds that it 
would benefit demanders when it would simultaneously impose a signifi- 
cant portion of the burden on disadvantaged suppliers. 

The key demand-side concern is that the opportunity to access 
materials and technologies be extended to disadvantaged, as well as 
advantaged, persons. Disadvantaged demanders would be more likely to 
receive access if gametes and pre-embryos were allocated and use of the 
technologies were financed by the state, rather than financed privately 
through a demand-side market.’*° It is important to note, however, that 
extending health care funding to reproductive materials and technologies 
would likely bring about an increase in demand, since persons who are 
unable to afford to participate would be enabled to do so. One way to 
reduce the strain that an increase in demand would impose on health care 
budgets might be to modify universal coverage, such that those who are 
more wealthy would be required to pay part (or all) of the costs of their use 
of the materials and technologies.'*° | 

Distributive justice theorists would advocate state funding for the 
technologies and for purchase of materials, and would also be in favour of 
state subsidization of storage facilities so as to ensure access by the poor. 
However, they would be concerned that state resources also be available for 
other health care needs: reproductive technologies benefit only those 
within a certain age range, and the needs of the elderly and children also 
must be met. Therefore, it would be likely that distributive justice theorists 
would recommend a limit on the number of gametes and pre-embryos that 
could be stored, which would also control the number of times that 
individuals made use of the technologies. 

Distributive justice theorists would likely also be in favour of full 
information and a set of background entitlements with regard to disposition 
of stored material. These measures would be favoured not only because 
they ensure a predictable outcome and a stable contracting environment 
but because they have the potential to protect those who might not 
otherwise understand how to protect their own interests. Distributive 
justice theorists might have concerns about permitting individuals to 
contract freely around their entitlements, since persons who are in a 
weaker bargaining position (perhaps due to disadvantage such as minimal 
formal education or extreme financial desperation) could be persuaded by 
the unscrupulous to surrender their rights. Allowing persons who 
subsequently regret having contracted around their entitlements to bring 
their case for ex post review by an administrative body or a court might be 
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a way to constrain this advantage-taking, although it would come at the 
cost of increased state expenditures. 

Distributive justice theorists would entertain some ambiguity with 
regard to the storage activities of research interests. If research interests 
are permitted to store as many pre-embryos and use as many gametes to 
create pre-embryos as they want, discoveries may be made that would 
benefit all of society; if it were empirically verified that the poor have higher 
rates of infertility than the rich, discovery of ways to improve fertility would 
be of special benefit to the poor. However, the materials to which research 
interests require access — gametes in particular — may tend to be drawn 
disproportionately from the poor. 

An argument could be made that if research interests were permitted 
to make their own pre-embryos, they would not need to purchase them 
from the poor, and if they could freeze gametes, there would be less waste 
(as there is with fresh gametes) and fewer gametes would be needed. 
Storage would enable research interests to ration materials so that they 
would not require large amounts of gametes all at once: this would be 
positive, since a sudden large demand would lengthen queues to the 
detriment of individual demanders and would place pressure on the supply 
side. Research interests, if unregulated, could compete with individual 
demanders and acquire such a large amount of the available material that 
individual demanders would be forced to wait in long queues or even be 
unable to obtain materials. However, research interests also have the 
potential to use less-demanded materials: materials from donors of 
particular races or with specific attributes may not be required for all 
research projects, and researchers are sometimes even interested in 
genetically damaged (and otherwise unusable) gametes and pre-embryos. 
But since research interests are often well funded and supported by other 
powerful interests, their priorities may not always be to the benefit of the 
least well-off. Distributive justice theorists would also be concerned that, 
if research interests had access to a large amount of genetic material, they 
might divert a disproportionate amount of resources from other pressing 
health problems to improvement of the technologies. Due to the 
possibilities for both benefits and harms, distributive justice theorists 
would likely recommend permitting research interests to store pre-embryos 
and gametes and use gametes to create pre-embryos, but with the proviso 
that regulations restrict the amount of materials acquired and that a 
publicly accountable agency monitor the projects chosen for research. 


(E) Essentialist and Radical Contingency Perspectives 


(a) Areas of Common Ground 

Included within the essentialist and radical contingency perspectives 
are the Catholic Church, conservative communitarians, theorists who 
emphasize the endogeneity of preferences, and some feminists. Members 
of these diverse groups share the view that reproductive materials have 
unique implications both for the individual and for society as a whole. 
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These groups reject the notion that the individual is able to make choices 
and act as a wholly autonomous being, independent of social context. In 
their view, to assume that the individual has a property right in her 
reproductive material and can make autonomous choices about how to 
dispose of it without consideration of the many social and historical factors 
involved, and without regard to the impact of such decisions on the 
collectivity, is to adopt an impoverished view of both human nature and 
human interactions. Catholics and some feminists focus on the need for 
the collectivity to respect and honour the relationship between the material 
and the person whose body produced it.'*? Sometimes the additional 
argument is made that gametes or pre-embryos have a special status — 
different from that accorded to other “possessions” or body parts — that the 
collectivity ought to respect and honour. Granting the individual an 
“interest” rather than a property right would allow for a greater recognition 
of the community’s interest in reproductive material, and regulation of 
exchanges would be understood as enhancing the good of the collectivity 
rather than as an imposition of state authority on the individual. 


(b) The Catholic Church and Conservative Communitarians 

The views of both these groups may be represented briefly. Both are 
more concerned with the technologies and the use of donor materials than 
with commodification per se. The Catholic position that reproduction 
should take place within marriage, that the link between sexual intercourse 
and reproduction ought to be maintained, and that the conceptus is the 
moral equivalent of an existing child and is deserving of respect and 
treatment as such leads to a rejection of the use of supplied materials and 
a criticism of the technologies more generally.'*° The belief that life begins 
at conception leads to a rejection of research on fertilized zygotes,'*° and 
storage of such materials would be similarly disapproved. Conservative 
communitarians, like Catholics, are concerned that the institution of the 
family be maintained, and would be concerned about the potential of donor 
materials and the technologies generally to pose a threat to the family by 
enabling children to be created outside of traditional marriage relation- 
ships.'*° Since the Catholic Church and conservative communitarians dis- 
approve of the use of donor materials and technologies, they would reject 
the exchange of such materials whether or not money is involved. 


(c) Radical Contingency Theorists 

Feminists in this category differ from Catholics and conservative 
communitarians in that they do not desire to uphold the traditional family: 
on the contrary, they, like some feminists within the liberal autonomy 
perspective, see in donor materials and new reproductive technologies the 
potential to pose a radical challenge to the family.’*’ Feminist opposition 
to some aspects of the new reproductive technologies (and, importantly for 
our purposes, to commodification) is premised on a broad-based concern 
with the position of women in our society.’ As such, it is difficult to 
separate feminist criticisms of commodification from their views with regard 
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to the implications of the new reproductive technologies per se. One 
common element is the centrality of a feminist understanding of community 
and human flourishing. Five key concerns are as follows: the social 
construction of demand; the medical profession and power relations with 
regard to women as suppliers and demanders; allocation of social 
resources; the effects of commodification on a holistic understanding of 
personhood; and the dilemma of the potential of commodification for both 
empowerment and disempowerment of women. 

Many feminists do not begin with the proposition that because a 
demand for reproductive material exists, supply ought to be increased to 
meet it; instead, they inquire into the factors that cause the demand, and 
ask whether it would be better to decrease the demand rather than increase 
the supply.’ Feminists are concerned that many women are subject to 
pervasive social pressures that cause them to form their identity around 
their ability to bear, raise, and nurture children.'* Feminists are also 
suspicious that a significant part of the pressure to make use of the 
reproductive technologies comes from men who are intent on having a 
genetically related child even at the cost of significant physical and 
psychological risk or pain to the female partner.’ The intense desire to 
make use of reproductive material is not entirely attributable to an innate 
need to have children: this type of preference is “adaptive” in that it is 
shaped by the social environment in which we live.’*° In our consumer- 
oriented and male-dominated society, the natural desire to share oneself 
with others has been redefined as a need for a child that is one’s “own.”!®” 
In light of the social construction of preferences, demanders’ “desperation” 
for reproductive material and technologies is suspect and not to be taken 
at face value. 

On the supply and demand sides, feminists express a concern that 
control over reproductive material and conception is being removed from 
women and placed in the hands of the medical profession.'’°* Many 
feminists are uneasy about allowing doctors and technicians to make 
reproductive decisions due to the tendency in recent medical history to 
unduly disregard the needs and priorities of women: the problems with 
DES and IUDs, unavailability of abortion, overprescription of anti- 
depressant medication, and unnecessary hysterectomies and Caesarian 
sections are prominent examples.'*? Feminists question whether women 
who agree to sell their gametes are truly making informed choices or 
whether they are subject to social pressures manipulated by what is 
perceived as a male-dominated medical profession.’ As Janice Raymond 
suggests, even altruism is suspect when it takes place within the context 
of a patriarchal, pro-natalist society.’ 

Some feminists are also concerned that medical terminology — 
particularly words that refer to the “success” or “failure” of various parts of 
women’s bodies in response to ovulation induction, for example — 
contributes to a perception that a woman is inadequate and has “failed” in 
her reproductive duties.*°? Some more radical feminists fear that if women 
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sell their ova, over time doctors and the rest of society will come to see 
women primarily in terms of their “breeding” and “hatching” abilities: as 
“walking wombs,”'® ova receptacles, or breeding stock.!** Separating 
reproductive material from the woman whose body produced it is thought 
potentially to encourage objectification of both the woman and the material 
itself. 

Feminists are concerned that both suppliers and recipients of repro- 
ductive material are enduring physically painful, risky, and “invasive” 
medical procedures that serve the interests of the medical profession in 
advancing its own self-aggrandizing goals. The use of women’s 
reproductive material for research is also suspect: feminists question why 
research priorities are directed toward manipulations of the female body 
rather than toward correction of male-factor infertility, or long-standing 
female priorities such as the development of safe and reliable contra- 
ceptives.'°” In short, feminists are concerned that the exchange of 
reproductive material will perpetuate pervasive power imbalances in 
society, and that the needs and preferences of women as a group are not 
expressed or met in the drive toward commodification of reproductive 
material. 

A related area of concern is that of the appropriate allocation of social 
resources. Feminists argue that government resources ought to be spent 
on the needs of existing women and children, not on expensive reproductive 
technologies.'®* Day-care, welfare, affordable housing, and changes to the 
structure of the job market to make it more accessible to women are better 
social investments. Feminists are also concerned that the needs of women 
and children in other countries, most particularly in the Third World, 
receive adequate international recognition and support.'® 

Another concern is the potential for commodified material to be subject 
to sex selection, as already takes place with regard to amniocentesis and 
abortion of female fetuses.'”” In some countries, e.g., India, this is already 
taking place on a significant scale.'”’ If Canadian demanders were able to 
specify the sex of the pre-embryo, they might be influenced by what some 
feminists perceive as pervasive pressures to prefer male children, and a 
discount on female pre-embryos (and a further devaluing of women) could 
result.’” 

Devaluing of women could also result from commodification if 
differential pricing were permitted on the basis of the racial background, or 
perceived characteristics or attributes, of the supplier. For example, 
differential pricing might cause the genetic material of women from certain 
minorities to be priced lower than that of other women, and the material 
from handicapped women could be virtually worthless. Demanders could 
even identify certain desirable characteristics such as musical or athletic 
ability, high intelligence quotient (IQ), and various physical attributes such 
as height and build. To place prices on these various “qualities,” or even 
to think of reproduction in such terms, is to detract from a holistic 
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conception of personhood by implying that both the female supplier and the 
resulting child are merely “commodities” for trade.'” 

While reproductive technologies and commodification would seem to 
have many potentially negative implications for women, some feminists also 
recognize potential for the advancement of women’s interests. One example 
of this “double bind” is that of gamete and pre-embryo storage. On the one 
hand, storage of reproductive materials would not only involve increased 
medical control over women’s bodies and diversion of social resources as 
discussed above, but would also enable large amounts of female genetic 
material to be stockpiled.’”* If technology were to develop to the point 
where gestation could be simulated, women would lose the monopoly they 
now have over gestation, and the female body would no longer be needed 
for reproduction.’” In an extreme scenario, society could be reproduced 
and, with sex selection techniques, populated entirely by men.’ But on 
the other hand, storage of both male and female gametes could enable 
women to increase their control over reproduction: storage of ova could 
enable women to expand their reproductive choices (e.g., storing ova in 
one’s youth, building a career, and planning the optimal time to have 
children), which could be of assistance to women in our present society 
who face barriers in a male-oriented workplace. Commodification and 
storage of sperm could potentially free women from the patriarchal family, 
in that they would not require marriage, or even a male partner, to have 
children. It would seem that if reproductive materials, storage facilities, 
and technologies were in women’s control, and if women were not subject 
to powerful social pressures to have children, then materials, facilities, and 
technologies could enable women to use their bodies, and plan their lives, 
in ways that are truly reflective of their own choices and best interests.'”” 

Some feminists are so critical of the potential misuse of reproductive 
technologies, materials, and storage facilities in our present society that it 
seems they would prefer a complete ban, at least in the short term. 
However, if technologies, storage, and commodification were to be 
permitted, feminist concerns for unconventional and disadvantaged women, 
and for the status of women relative to men, would require that facilities 
and materials be allocated in a non-discriminatory fashion: access would 
need to be available for all women regardless of income, marital status, 
race, or sexual orientation.’ This would certainly not be a complete 
solution, as the problems discussed earlier — particularly the social 
construction of demand, and the allocation of social resources — would 
remain difficult to address. Safeguards could be put in place, such as a 
limit on the number of materials to be stored and the number of times one 
could make use of the technologies. Also, given high rates of divorce and 
relationship breakup, it would seem to be more in women’s interests to 
store gametes than pre-embryos. (We again make the assumption that we 
have made throughout this study, that storage of ova will soon be as 
feasible as storage of sperm.) A pre-existing set of background legal 
entitlements for the disposition of materials would also seem to offer some 
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protection to women who, in our society, may be in a weaker bargaining 
position than men. 


Il Gestational Services 


(A) Introduction 

The “exchange” of a woman’s gestational services for payment can take 
two forms. In the case of a preconception agreement, a woman interested 
in selling her gestational services provides one of her own ova, through 
either donation or sale, which is fertilized with the commissioning father’s 
sperm, through either artificial insemination or IVF. In this case the 
gestating woman is in no sense a “surrogate” mother, for she is both the 
genetic and the gestational mother of the child. It is this type of gestational 
sale that has predominated to date. It has also received the greatest public 
exposure, particularly in the controversial New Jersey case of Baby M.!” 

The second scenario for potential gestational service sale is that of 
embryo gestation and transfer where, in contrast to a preconception 
agreement, none of the gestating woman’s genetic material is required. In 
the case of embryo gestation and transfer, both ovum and sperm are 
provided by the individuals commissioning the birth of the child. These 
gametes are generally combined using IVF to form a pre-embryo, which is 
then implanted into the uterus of the woman providing her gestational 
services. Though she is obviously the gestational mother of the child, this 
woman will bear no genetic relation to it. This type of gestational service 
arrangement is becoming more common,’ and was exemplified in the 
recent California case of Johnson v. Calvert.’*’ 

Many feminists have questioned the need to distinguish between these 
two situations in which a woman can sell her gestational capacity.'*’ They 
argue that, for the woman involved, it makes little difference whether the 
process involves her own ovum, or the ovum of another woman.’ Once 
the pre-embryo has implanted into the gestating woman’s uterus, her body 
will behave no differently whether it was her ovum originally or not. This 
means that, were she to make a claim at birth that the baby was “her” 
child, this claim ought to be independent of whether or not her genetic 
material was involved in the formation of the child. To impose a genetically 
centred notion of motherhood is to deny women’s experience, and instead 
is to impose upon women the male experience of fatherhood, where 
paternity is defined by genetic ties.'™ 

In an article on the subject of gestational vs. genetic “surrogacy,” 
Karen Rothenberg cites a study that reveals that most international laws 
on the subject establish the birth mother of a child as its legal mother, 
whatever her genetic contribution.’”° (In fact, these same international laws 
for the most part hold surrogacy contracts, especially if commercial, to be 
“illegal, unenforceable, contrary to public policy and/or void.”'*) The legal 
presumption that a woman who gives birth to a child is its mother accords 
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with the standard presumption of family law,'*’ and is a position advocated 
by many opponents of enforceable surrogacy arrangements.’ 

Whether or not it is relevant in our study to treat preconception 
agreements separately from situations of embryo gestation and transfer, 
and what specific legal presumptions ought to follow from this particular 
treatment, is an issue that is dictated to a large extent by the implications 
of the various normative perspectives employed in our analysis. In some 
cases, the distinction between the two scenarios is important. When it is 
not relevant, we refer to both arrangements together as “gestational service 
agreements.” The supplier of the “service,” who may or may not be the 
genetic mother of the child, is referred to as either the “gestational mother” 
or the “birth mother,” and the demanders as “the commissioning 
individuals.”'* 

A brief comment is necessary here concerning our use of the word 
“service.” Much of the debate over the sale of a woman’s gestational 
capacity centres on the definition of what it is that is being sold. Elizabeth 
Anderson suggests that it is fallacious to speak of buying a woman’s 
gestational “services” for the same reason that it is incorrect to speak of 
buying a baker’s bread-baking “services.”’”° Clearly in the latter case one 
buys the bread as a piece of property. Many object to gestational service 
sales agreements on these grounds, claiming they are “baby-selling” 
arrangements and consequently ought to be prohibited by law.’*’ Even if 
gestational service agreements are held to involve the sale of babies, 
however, this conclusion is not determinative for some proponents of such 
arrangements,'** who have propounded the merits of a legal system 
authorizing the sale of babies.’ 

Other than “baby-selling” and “surrogacy” arrangements, gestational 
service agreements at times have been referred to as “womb rental” agree- 
ments,’** as agreements to transfer “parental rights,”*® or, in the extreme, 
as “slavery.”’* Any one definition is bound to be controversial, and this we 
acknowledge in our use of the term “gestational service agreement.” We 
have chosen to refer to the exchange of a woman’s “gestational services” 
because we believe that, whatever else these arrangements involve, ata 
minimum they clearly involve the provision of these services.'®’ For there 
to be an agreement, a woman must assent to become pregnant and to bear 
a child — to provide her gestational service — for someone else, to whom 
she agrees to transfer custody of the child after its birth.’°* While we have 
had to select our own particular terminology to describe this “exchange“ of 
a woman’s gestational services, we hope that some of the alternative 
understandings of preconception agreements and embryo gestation and 
transfer agreements will become clear in our analysis. 


(B) Liberal Autonomy Theories 
Adopting a liberal autonomy perspective to evaluate gestational service 
agreements, we ask: do such arrangements provide scope for increased 
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individual autonomy? In answering this question, it is useful to examine 
the demand side and the supply side of the transaction separately. 

On the demand side, childless individuals or couples? may see 
themselves as being denied one of the most cherished sources of joy and 
pride (and personal satisfaction) in life — procreating and rearing their own 
children. While adoption is an obvious alternative, in many jurisdictions 
today waiting lists of adoptive parents for newborns entail many years of 
delay. Although so-called “special needs” children may be more readily 
available, not everybody may feel they have the capacity to meet the special 
demands of such children. Moreover, for many parents, the wish to 
procreate is partly motivated by the desire to perpetuate the genetic 
lineage.”*’ In the Baby M case, the natural father following the death of his 
mother was the only remaining member of his lineage, the others all having 
been killed in the Holocaust.*” Wives of infertile men may also feel some 
of these concerns, as evidenced by the growth of artificial insemination by 
third party donors.”” 

On the supply side, the arrangement for the sale of a woman’s 
gestational services may hold out the potential for an enhancement in the 
autonomy of the gestational mother. The choices these women exercise in 
offering their gestational capacity for sale may be the result of non- 
pecuniary desires — for example, an altruistic urge to give “the gift of life” 
to a childless couple.*°* They may also be the result of pecuniary 
motivations: a woman may desire to deploy the pecuniary returns from the 
gestational contract sale to enhance the quality of her own life, or of the 
lives of her existing family members. Some argue that, given the strongly 
held view of many feminists and others that women should have full 
dominion and autonomy over their bodies in deciding whether to abort a 
fetus or not,?°° the same principle should apply to a woman’s decision 
whether or not to offer her gestational services for exchange.* Anything 
less is paternalistic to women.”°’ And once we agree that the ability to 
control reproductive labour is a right of women, it is difficult to see why the 
ability to receive compensation for the exercise of that right should be 
limited.?°° 

Indeed, some feminists have argued that commercial gestational 
service agreements have at least the potential to transform the confining 
stereotype of “womanhood as motherhood” by removing the activity from 
the private sphere where it is largely an uncompensated and assumed duty 
borne by women, thereby allowing women the benefits of economic 
recognition of their labour.” Carmel Shalev argues that the failure to 
compensate women for reproductive labour is itself a form of “moralized” 
exploitation: 

It seems clear that the imposition of “wages for reproduction” as a 

universal norm would profoundly upset the present system of a 

monetary economy ... Are we all getting richer from the surplus value of 

the free labor of childbearing women? If so, is not the prohibition of 
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payment for “surrogate” reproductive services tantamount to moralized 
slavery??'° 


Connected to this is the notion that parental rights and duties can be 
properly acquired through consent.*'! Arguably, the freedom to consent (or 
to refuse consent) to parenthood at least partially underlies both abortion 
and adoption, and proponents suggest that it ought to underlie gestational 
service agreements as well. The woman who chooses abortion chooses not 
to undertake the responsibility of parenthood; it could be said that the 
same is true of the woman who chooses gestational motherhood. In both 
the Ontario Children’s Law Reform Act*”” and the Ontario Child and Family 
Services Act,”'* the definition of “parent” is largely based on the notion of 
consent to parental responsibility. If we are to take the analysis one step 
further and understand parental responsibilities as the voluntary decision 
of an adult “contracting to become a parent,”*’* then it is not clear why 
adults should be prevented from making these decisions in the context of 
gestational service arrangements. 

Thus, allowing gestational service agreements at least seems to 
possess the potential for increasing the autonomy of all parties involved. 
Liberal autonomy theory would generally favour respecting, as much as 
possible, individual desires to participate in these arrangements. Larry 
Gostin writes that “families in our society take many different forms, and 
a great deal of latitude in ‘private ordering’ should be encouraged. 
Tolerance of diversity among families, and in the way they are formed, is 
part of a rich civil liberties tradition. Society should not be too quick to 
judge those who, for whatever reason, use surrogacy as a method of 
reproduction.”?!° 

However, before concluding that liberal autonomy theory offers 
unqualified endorsement to the purchase and sale of a woman’s gestational 
service, we must consider the internal constraints of this perspective and 
address the issues of coercion, information failure, and third party harms. 
Full freedom to contract for the sale and purchase of a woman’s gestational 
services would not be endorsed by liberal autonomy theorists if any one of 
these three concerns were not adequately addressed. 

First, let us consider the demand side. It may be true that individuals 
are, in some abstract sense, “coerced” — by social expectations, attitudes, 
or stereotypes — into believing that they want their own genetically related 
children.”’© That these desires may be in part socially constructed, 
however, does not mean they are any less real to the individuals who feel 
them.”!” While Martha Field argues that a desire to reproduce oneself is 
not the healthiest motivation for wishing to have a child,”’® there is also a 
large body of socio-biological literature that attempts to explain 
reproductive patterns in both human and non-human species in these 
terms,.”’° 

Even if the desire to reproduce is “unhealthy” or externally imposed, 
why should the infertile alone be limited in their ability to fulfil that 


The Commercialization of Reproductive Materials and Services 469 


desire?’ “If it is true that women have been brainwashed into having 
children,” liberal feminist Lori Andrews writes, “then both decisions to use 
alternative reproduction and decisions to have children naturally are 
involuntary. For an equitable policy, then, we should not forbid women to 
be mothers through alternative reproduction without forbidding them to be 
mothers through normal reproduction as well.”??! Feminist Thelma 
McCormack writes less emphatically that the women’s community must 
remember not to marginalize those women who, for whatever reason, do 
honestly see their infertility as a problem, and who consequently want to 
use new forms of reproductive technology to have their own children.2 
Coercion would not appear to be grounds from within liberal autonomy 
theory for limiting individuals’ freedom to buy a woman’s gestational 
services. 

Are information imperfections more salient? Forms of information 
failure that might render a gestational service contract objectionable from 
the demand side would include cases where the commissioning individuals 
are not well informed of other options (such as adoption, foster parenting, 
and childlessness), the medical background of the gestating woman 
(including any previous pregnancy problems), or the risks and costs 
associated with the gestational service agreement itself. 

Turning to the supply side, many have argued that women who make 
the decision to sell their gestational services often make decisions that are 
neither voluntary nor informed.*” Insofar as a birth mother may face 
severely constrained alternative choices for income generation and pressing 
subsistence financial needs, there is the danger that commissioning 
individuals or their agents might exploit these constrained choices, in effect 
coercing the birth mother to enter into an arrangement that she would not 
have entertained in less constrained circumstances. Alternatively, unfair 
terms might be exacted from her, especially with respect to the level of 
remuneration.”** However, aS we saw earlier in our analysis of liberal 
autonomy theory, a choice need not be seen necessarily as morally 
unacceptable simply because it is constrained.” Individuals make many 
of their choices based on financial considerations and constraints, often 
with limited alternatives, and we do not seek to overrule the majority of 
these choices. “Coercion” would have to be caused by more than simply 
financial constraint?” to justify limiting supply-side contracting freedom 
from a liberal autonomy perspective. 

Information deficiencies, or inaccuracies originating with the 
commissioning individuals or the agent acting on their behalf in nego- 
tiations with the birth mother, might be cause for more serious concern. 
Fraud, misrepresentation, or material non-disclosure on the part of the 
demanders of the gestational service could be damaging to the extent that 
a gestating woman might be induced to enter into an arrangement highly 
prejudicial to her own interests. 

Even more significant, in terms of supply-side information failure, is 
the possibility that a significant subset of birth mothers may systematically 
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and seriously underestimate the emotional costs and psychological damage 
they may incur when they must give up the child to the commissioning 
parents and thereafter.” There is a substantial body of medical, 
gynaecological, and psychological literature that supports the view that the 
mother-infant bonding’ that occurs during gestation is by its nature 
unforeseeable, and that any forced separation between mother and child in 
this relationship may result in lasting and irreparable harm to the 
mother.””? The underestimation a birth mother may make in this context 
could leave her in a dramatically compromised position at the time of the 
birth of the child, when she may desperately seek, in her own interests and 
perhaps those of her child, to preserve full custody over the child, against 
the wishes of the commissioning individuals. This concern, more than any 
other, suggests that a limitation may be permissible from within the liberal 
autonomy perspective itself on a woman’s full freedom to sell her 
gestational capacity.”°° 

A final reason for contracting breakdown may relate to a failure to 
address third party harms created by the contract, especially with respect 
to the future welfare of the prospective child.”*) What effect would a 
gestational service agreement have on the autonomy of the child produced? 
It is hard to see how one could argue that a child born as the result of a 
gestational service contract suffered a “decrease” in autonomy (whatever 
objections that child may eventually have to knowing that her or his birth 
was “paid for”), since the only alternative for that child was not to have 
been born at all.” There is no evidence that children born of such 
arrangements are unwanted and, in fact, since they are so clearly desired 
at their birth, these children may end up feeling more loved and wanted 
rather than less.”*° 

However, specific forms of negative effects on the child may arise in 
particular cases.”** What if the commissioning parents, perhaps because 
of intervening pregnancy or separation, or because the child has been born 
disabled, renounce the child, whom the birth mother is also either unable 
or unwilling to support? Provision clearly must be made to avoid as much 
as possible the substantial harm that would result to a child from sucha 
situation. Significant harm may also be entailed for the child in a situation 
where the birth mother is forced to give up the baby she has gestated. In 
this case, not only may the child suffer the emotional trauma of being 
removed from its resistant mother,”*° but if a custody battle were to ensue, 
the child would also run the risk of becoming a bizarre kind of celebrity for 
life (with all of the negative psychological and developmental connotations 
associated with being involuntarily cast in this role), having been the focal 
point of high-profile custody litigation at its birth.?*° 

From a liberal autonomy perspective many of these concerns are 
legitimate. However, they appear to argue for a legal framework that 
constrains them, rather than for a total prohibition of commercial 
gestational service arrangements, at least if one accepts that in some 
significant range of cases they carry the potential for substantial increases 
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in autonomy for all affected parties.**’ The objective from this perspective 
would be to ensure a stable contracting environment, so that individuals 
could benefit as much as possible from their own autonomous choices, 
while recognizing that certain constraints on full freedom of contract would 
also have to be provided to ensure safeguards against coercion, information 
failure, and harm to third parties.”** 

Ideally, the price paid for a woman’s gestational service in this system 
would be determined by the parties themselves. Differential pricing — 
charging more for one woman’s services than anothers — would be 
accepted, since it would allow individuals to fulfil their own particular 
preferences. From this perspective it would make no difference whether a 
woman was hired for a preconception agreement or for an embryo gestation 
and transfer, since both situations would have the potential to provide all 
parties with scope for an increased range of choices and life plans. 


(C) Utilitarian/Efficiency Theories 

Can gestational service agreements be said to promote the efficient 
allocation of resources? Can they be claimed to increase social welfare? 
As we have seen, neo-classical economics offers two alternative definitions 
of efficiency, both of which we consider in this context, alongside the more 
traditional theory of utilitarianism. 


(a) The Pareto Model 

A Pareto analysis of the impact of gestational service agreements 
would be similar in many respects to that offered by liberal autonomy 
theory. Rather than asking whether the exchange of gestational services 
increases the autonomy of the individuals involved, however, Pareto 
analysts would ask whether such exchanges make participants “better off” 
in terms of their own subjective welfare evaluations. If a gestational service 
agreement can be seen to make both suppliers and demanders better off, 
while making no one else worse off, with the current state of affairs as the 
baseline, then it can be said to be Pareto-efficient and thus desirable from 
this perspective. 

Many of the same conclusions are likely to be reached here as were 
reached for liberal autonomy theories. Infertile couples certainly have the 
opportunity to become “better off’ from gestational service agreements, in 
that they will end up (if all goes well) with a baby who is at least partially, 
if not completely, genetically related to them (an end-result they have 
clearly deemed desirable, as they are prepared to pay money for it). 
Gestational mothers also have the opportunity to become better off, in that 
they will receive money in return for gestation, a trade-off we can assume 
these women decided to make as the result of a knowledgeable and self- 
interested calculation (ex ante). As long as women are not coerced into 
participating and have sufficient information to understand the nature of 
the activity in which they will engage, we can assume they are making 
voluntary exchanges in their own best interest. 
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However, these arrangements are only “efficient” if they render no one 
else worse off. Can we say this about commercial gestational service 
agreements? This raises the problem of “externalities” and, as such, it 
parallels the liberal autonomy notion of harm in many respects. If we can 
say that the child of a gestational service contract is no “worse off’ for being 
born in this way, in that her or his alternative was not to be born at all,?*° 
then we can eliminate the most significant “externality’ from the 
equation.”*° What about other third parties? What if the price of 
gestational service arrangements is high? Will those who cannot afford this 
price be worse off by reason of being excluded from participating? 
Efficiency theories answer this question by arguing that limited accessibility 
to a newly provided service is not unjust to the poor, since though it may 
restrict their participation in the activity, it technically leaves them no 
worse off than they were before, when the activity was available to no 
one.”*' The disutility sustained by third parties who are morally offended 
by the activity noted in earlier sections poses a more serious problem for 
the Pareto test: if third party concerns are taken into account, the 
exchange of gestational services cannot be Pareto-superior, because these 
parties will be rendered “worse off’ as a result of the exchange. 

If we disregard third party concerns, and address only the supply and 
demand sides of the exchange, a Pareto-efficiency perspective would seem 
to suggest that contracting for a woman’s gestational services should be 
allowed and enforced by the law, since such exchange agreements have the 
capacity to make all parties participating in them better off.”*? In fact, it is 
precisely because they have the capacity to make all parties better off that 
these arrangements exist.”** A possible caveat on their enforcement might 
be created by the problem of information failure, identified above, whereby 
gestational mothers may systematically underestimate the pain and grief 
associated with giving up the baby once born. 

However, legalizing any kind of right on the part of the woman to 
change her mind would be a highly controversial proposal from a Pareto- 
efficiency perspective, since many would argue that the mutual benefits 
stemming from allowing people to contract fora woman’s gestational service 
depend on the enforceability of these contracts. What benefits are assured 
to commissioning individuals, who must invest substantial emotional and 
financial resources in these arrangements, if they know that the gestating 
woman has full freedom to repudiate her agreement at its conclusion??“ 
As such, if gestational service agreements are to be permitted on freedom 
of contract grounds, from an efficiency standpoint they ought also to be 
fully enforceable. Because of the difficulty associated with calculating and 
enforcing damage remedies for breach in this context,”*° “enforcing” a 
gestational service contract generally means requiring specific performance 
— direct transfer of the baby once born.**° 

Pareto-efficiency theorists would argue that there are numerous other 
situations in which we do not demand that individuals have “experienced” 
the situation in question before they contract to do it. Though the ethical 
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idea of informed consent requires an understanding of potential conse- 
quences, Ruth Macklin writes that it “is unrealistic to maintain that the 
only way to gain such understanding is to have the actual experience, along 
with the accompanying feelings.”’*’ If the standard were higher than that 
required for conventional medical research or treatment, then only a 
woman who had had a baby and lost it would qualify, and this would strike 
many as a Strange requirement. According to Posner, to suggest that a 
woman was not properly counselled or informed before she entered into a 
gestational service agreement is patronizing. “We do not make people 
undergo counseling either before signing a contract or before becoming 
pregnant ... contracts always are made before rather than after they are 
performed.”**° Lori Andrews puts the point this way: 

Nowhere [in the legal doctrine of informed consent] is it.expected that 

one must have the experience before one can make an informed judg- 

ment about whether to agree to the experience. Such a requirement 

would preclude people from ever giving informed consent to steriliza- 

tions, abortions, sex change operations, and heart surgery. The legal 

doctrine of informed consent presupposes that people will judge in 

advance of the experience whether a particular course will be beneficial 

to them.?*° 


Indeed, the very point of Pareto efficiency is that contracting parties 
expect ex ante (before the fact) to make themselves better off; in entering 
into the contract they agree to assume the risk that in fact they may not 
make themselves better off ex post (after the fact). Posner argues that ifa 
woman surrenders her right to change her mind in return for a higher 
price, this is presumably because she prefers the extra money to any extra 
freedom of choice, for she could always have charged less and retained the 
right to change her mind.”*° Opponents of this perspective could argue in 
reply that the bonding process entailed in pregnancy is, by its nature, 
difficult to anticipate; accordingly, women who enter into gestational service 
agreements may not recognize the importance of bargaining for the right to 
change their minds after the child’s birth. 

Additional economic arguments can be made in favour of enforcing 
gestational service contracts by specific performance. On the supply side, 
a highly controversial economic argument could be made that specifically 
enforceable gestational service contracts could be supported on the same 
grounds as a market in newborns.” Posner writes that “those who attack 
surrogate motherhood out of a general hostility to free markets do not 
realize that surrogate motherhood is itself a product, in part, of the 
interference with a market — the market in adoption.””” Posner argues 
that this governmental interference has reduced the supply of babies for 
adoption below what it would be if the price system operated unhindered, 
and the demand for substitutes, such as gestational service arrangements 
(which are in fact a superior substitute since they allow at least partial 
genetic relationship), has increased.** Robert Prichard has elsewhere 
outlined the advantages that may result from allowing a free market in 
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babies.”™ It is probable that most of these arguments would also justify an 
unfettered scope for gestational service agreements. The benefits of such 
agreements would include: an increase in the supply and quality of 
newborns; the comparative advantage of newborns being produced by 
those best able to do so (often those with low opportunity costs such as an 
already low income); the development of a competitive market structure, 
with “low entry barriers, a very large number of producers, both actual and 
potential, slight economies of scale, and enormous difficulties in 
cartelization”;?*° a decreased incentive for brokers and middlemen to 
become involved, since prices would fall below those in the current black 
market; and the ability for people with few alternative opportunities to have 
the opportunity of engaging in productive activity as childbearers. 

On the demand side, economists might argue in favour of enforcing 
gestational service contracts because their enforcement would allow the 
goods in question (in this case the babies) to go to their “highest valued” 
uses (as measured by willingness to pay, which is in part a function of 
ability to pay). “Doesn't it seem fitting somehow,” Karen Selick asks, “that 
people who value babies more than money should get the babies, while 
people who value money more than babies should get the money?”*’ In 
response to those who argue that only the rich have the means to see their 
preferences realized in a market for gestational services, Posner has 
suggested that in fact such a market would be likely to have beneficial 
demand-side distributional effects.”° Competition among gestating women 
acting in a free market would force the price of their services down, making 
gestational service contracts available to individuals of “modest means” as 
well as to the wealthy.” A greater number of people (at least on the 
demand side) would thus have the ability to become “better off” by 
obtaining a child. 

This normative perspective thus seems to argue for an almost entirely 
free market in women’s gestational services. For maximum benefit to all 
parties, the price of the service ought to be set exclusively through private 
arrangement, so that those on the demand side who value the service most 
can have access to it, and those on the supply side who want to participate 
can compete freely. From this perspective differential pricing would not be 
an issue since, presumably, those people who are prepared to pay more for 
certain human characteristics or attributes (in either birth mother or baby) 
will be made better off by their provision. It would seem, moreover, to make ~ 
little difference from this perspective whether or not the transaction in 
question involved a preconception agreement or embryo gestation and 
transfer for, in both cases, the most efficient rule would seem to be the 
specific performance of the birth mother’s promise to give up the child, 
whatever her “natural” (or genetic) ties to it might be. 
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(b) Kaldor-Hicks Efficiency and Utilitarianism: Cost-Benefit Analysis 

From the perspective of both Kaldor-Hicks efficiency and utilitar- 
ianism, the point of any legal regime designed to regulate or prohibit 
commercial gestational service agreements would be to maximize the social 
benefits associated with the practice generally, and to minimize the risks.2 
Before attempting to devise such a regime, then, we must first identify 
these potential “costs” and “benefits.” As we have seen, there are several 
ways to proceed. We note that it is impossible to consider supply-side and 
demand-side effects in this context in isolation, since cost-benefit analysis 
requires that all effects, including those bearing on any third parties 
affected by the exchange, be evaluated in the aggregate before any 
conclusion can be reached. 

Adopting a utilitarian framework, we ask whether, on the whole, the 
“good” consequences of allowing the sale of women’s gestational services 
outweigh the “bad” consequences, or whether the bad outweigh the good.” 
Ruth Macklin has provided an indication of what this calculation might 
involve: 

A number of factors must be taken into account: the benefits to infertile 

couples, and the happiness resulting from having a child that they could 

not otherwise have; the unhappiness of surrogate mothers who regret 

having made such an arrangement and seek to get their babies back (a 

minority of those who have served as surrogates); the feeling of 

satisfaction in helping others, on the part of women who serve as 

surrogate mothers and have no regrets; the unknown effects on a 

surrogate mother’s other children — the children of her marriage, who 

are half-siblings of the child concerned; the uncertain consequences for 

the children born of surrogacy arrangements — whether they will find it 

an emotional burden; and other consequences, positive and negative, for 

the families involved in such arrangements and for others. How can 

these multiple and varied effects be determined? And even if the 

relevant empirical facts can be ascertained, how should the good and 

bad consequences be balanced?” 


To this list we might add the happiness of children who would not 
otherwise have been born and who now have good homes and good parents; 
the physical discomfort and possible health risks caused to gestational 
mothers by their pregnancies; the extent to which these agreements inhibit 
the adoption of hard-to-place children;”® the discriminatory harm created 
by any differential pricing that might take place; the offence taken by third 
parties who want to prohibit the gestational service practice altogether; and 
the costs to society of the increased use of expensive reproductive tech- 
nologies such as IVF.2™ And the list undoubtedly still remains incomplete. 
Moreover, as Macklin notes above, even if we have included all the elements 
in the calculus, it is by no means clear how we ought to perform the cal- 
culation.2®° Carl Schneider asks: “How many units of parental happiness 
are needed to outweigh the units of misery of one surrogate mother who 
changes her mind?””°° Answers to questions such as these depend on 
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subjective judgments about the harms and benefits of gestational service 
agreements; as we have seen, there is by no means a consensus on these 
issues. 

Given that individual “utility” functions are so incalculable, Peter 
Schuck (among others) has suggested that, in performing a cost-benefit 
calculus of gestational service contracts, we abandon the abstract notion 
of utility and adopt instead the standard economic unit of preference 
measurement — that of “willingness-to-pay.”*°’ Here we move into the 
domain of Kaldor-Hicks efficiency. But is it any easier in this context to 
calculate anybody’s “willingness to pay” than it is to calculate their 

“utility”? Is it possible to determine how much infertile couples actually 
financially value the prospect of having a child? Schuck cites as his data 
the American dollar figure of $8 000, which adoptive parents are prepared 
to pay through private adoption agencies to secure a newborn, and points 
out that through independent adoption agencies many Americans pay far 
greater sums.” In the case of contracted gestation, he suggests the value 
might be even higher, because of the genetic connection of the child to one 
or both commissioning individuals. He concludes that with close to a 
million Americans waiting to adopt, the benefits of gestational service 
agreements are potentially “massive.” Such staggering benefits shift the 
burden, he argues, to the opponents of gestational service agreements “to 
justify withholding benefits of this kind and magnitude from people who are 
willing to pay for them and from the society that shares them. These 
benefits create a strong presumption that we should regulate surrogacy 
rather than ban it, especially if regulation can minimize its risks.”?°° 

Feminist Christine Overall has facetiously suggested that the “price” 
of a healthy fetus might be determined by looking at the price charged in 
the United States for prenatal screening and fetal surgery, both of which 
are done in an effort to ensure the birth of a healthy newborn.”?” However, 
even if we could determine these amounts with any sort of accuracy, what 
would this tell us about how much people actually “value” their own 
children? Clearly, a $10 000 gestational service fee does not tell us that 
children are somehow “worth” only that much. Eric Mack has argued that. 
despite any “price” the market may assign, a core of internally valued 
activities remains that persistently escapes the market’s pricing 
mechanisms: 

Typically, one can know the price of something yet not identify the value 

of that something with its monetary price because the two somethings 

are not identical ... What is paid for when one “buys” a child is the 

opportunity to become parent to that child (the child it will become 

through one’s parentage of it); one does not buy that developing child 

and one’s relation to it. The costs incurred for such an opportunity can 

hardly be identified with the value (even the discounted value!) one 

enjoys in the child.?” 
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Given the uncertainty in this context about quantifiable values, is it 
possible to draw any legal conclusions from a utilitarian or Kaldor-Hicks 
analysis? 

One important issue that is raised by cost-benefit analysis, and that 
can often be overlooked from other normative perspectives, is that of the 
difference between preconception agreements and agreements for embryo 
gestation and transfer. In performing a cost-benefit calculation, it clearly 
becomes relevant to distinguish between these two forms of gestational 
service arrangements, for each has different costs, advantages, and effects. 

In the purely gestational case (that of embryo gestation and trausfer), 
greater risks are involved for both the gestational mother and the female 
genetic donor.”” The two women’s ovulatory cycles must be made to 
coincide through the manipulation of drugs; the gestational mother must 
also take hormonal injections to maximize the chance of successful implan- 
tation of the pre-embryo in her uterus. Since both IVF and embryo transfer 
must take place during the procedure, there is both a higher financial cost 
associated with this form of gestational service arrangement and a greater 
chance of multiple births, with all the hazards this possibility brings to 
both the birth mother and the children. “It is more likely that the gesta- 
tional surrogate will become a high risk pregnancy, will require a cesarean 
section delivery, will have more complications, more monitoring, and be 
unable to continue working throughout the pregnancy. And how do we 
then fairly compensate for this additional burden of gestational service and 
relinquishing more than one baby?”’” Difficult decisions will have to be 
made in the situation of embryo gestation and transfer about how many 
pre-embryos the gestational mother ought to have implanted, and what 
ought to be done with the “spares.” In the event of birth defects, more 
complicated questions may arise concerning the gestational mother’s 
responsibility for a child not genetically related to her. 

Some of these questions and complexities will also arise in the 
preconception agreement context, particularly when IVF is used. While 
these difficulties cannot be avoided in the embryo gestation and transfer 
situation, a preconception agreement can be successfully executed with the 
use of artificial insemination, a straightforward and much less costly 
procedure than IVF.” Of course, preconception agreements carry their 
own series of complicated legal questions that require resolution. The 
lesson to keep in mind from the perspective of cost-benefit analysis is that 
as many as possible of these difficult issues must be considered and 
resolved in the formulation of any legal regime. The answers to these 
questions may differ depending on the extent and nature of gestational 
service arrangements permitted; for example, it appears from the above 
analysis that the costs of embryo gestation and transfer are generally 
greater than those of preconception agreements. 
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(D) Distributive Justice Theories 

In considering whether or not to endorse the sale and purchase of a 
woman’s gestational services, distributive justice theory requires us to ask: 
is the distribution of costs and benefits that result from such agreements 
just? A finding of injustice in the distribution of these costs and benefits 
might, from this perspective, demand a certain amount of what autonomy 
theorists would term “paternalism” in public policy, to protect women from 
the distributive injustice they suffer in being paid to gestate for others.?” 
As in the case of liberal autonomy theory and Pareto efficiency, it is 
possible to examine supply-side and demand-side issues separately. 

On the supply side, we must first ask who it is that is supplying 
gestational service. Though several authors have pointed out that the 
women who offer their gestational services for sale are not necessarily the 
poorest women in our society,’” logic dictates that the financial incentives 
created by the sale of gestational service will be greatest among those 
women who most need the money.””’ A gestational service arrangement “is 
almost always a financial arrangement where the couple purchasing the 
services of the mother uses its greater financial power to purchase the 
agreement of an economically disadvantaged woman,” writes feminist 
Susan Sherwin.?” Whether a woman supplying her gestational services is 
very poor, lower income, or lower middle class, she is likely always to be the 
one at the financial “disadvantage” in comparison with those buying her 
Service. 

Who are the demanders of gestational service arrangements? With the 
current price of this service being at least $10 000, and possibly more,”” 
obviously those who are better off financially are at an advantage as 
purchasers. This becomes even more apparent when one considers 
allowing the price of gestational service to be entirely determined by the free 
market; there is no guarantee that such a market, through competitive 
forces, would lower prices, as some have suggested.” In fact, differential 
pricing might well lead to greater prices for those women’s gestational 
services in highest demand — perhaps white educated women in the case 
of a preconception agreement, or women with broad hips in the case of 
embryo gestation and transfer. The higher prices paid to these most- 
desired women would further restrict the ability of those at a financial 
disadvantage to participate equally as demanders. 

Thus, it would seem that the demanders of gestational service 
agreements are at a financial advantage, whereas those supplying these 
services, and poorer demanders, are at a financial disadvantage. However, 
to recognize this reality does not require any one conclusion about its 
“justice.” Posner argues on this basis that gestational service arrangements 
ought to be encouraged, exactly because they provide poorer women with 
a financial option otherwise not available to them.”*’ “To someone who is 
desperately in need of $10 O00, a court’s refusal to allow her to obtain it 
will seem a hypocritical token of concern for her plight, especially since the 
court has no power to alleviate that plight in some other way.” Radin has 


The Commercialization of Reproductive Materials and Services 479 


called this the problem of the “double bind,” referring to the dilemma that 
results when restricting a financial option for the poor may create the 
possibility of further oppressing the women involved even though the option 
is objectionable on other grounds.** This further oppression, Radin writes, 
“must be weighed against a possible step toward their liberation through 
economic gain from a new alienable entitlement.”?** 

It may not be entirely desirable for poorer women exclusively to be 
those entering into gestational service arrangements, but if these women 
prefer this option to others, then providing them with that opportunity may 
well be considered “just” (particularly in the face of an incapacity or an 
unwillingness to alleviate their financial burden in any other way). Why 
should people who already have money make more money from selling their 
gestational services? The inequities of the economic system ought to be 
redressed in ways that are independent of the sale of gestational services.” 

In contrast to this argument are many feminists and others who draw 
a very different conclusion from the recognition that poorer women are 
those most likely to supply gestational services, largely for the benefit of 
wealthier persons. These theorists regard the situation as fundamentally 
unjust. The danger is that the financial disadvantage (and indeed 
dependency) of the lower-income supplier of the gestational service puts her 
at great risk of exploitation’” by the more financially powerful (and secure) 
demander.”*’ Higher (or simply more) bids by demanders may force a 
greater number of low-income suppliers into the market, and severely 
reduce the realistic possibility of “autonomous“ choice by these suppliers, 
since the monetary inducement may be too great to resist on moral or other 
grounds. It could also be argued from a distributive justice perspective that 
a system that encourages the poor to “buy” their way out of poverty by 
selling their gestational services to wealthier persons is not distributively 
just. 

The potential for exploitation of the underprivileged is further 
increased by the availability of embryo gestation and transfer to those 
demanders who can afford it instead of a preconception agreement.”*” In 
a preconception agreement, where the gestational mother provides her own 
ovum for the child, the demanders have an incentive to carefully choose 
their birth mother, and will likely be prepared to pay more to ensure a good 
choice. They are likely to want a woman of their own racial background, 
who has a relatively stable personal lifestyle, and is healthy and intelligent 
— since this woman will provide half the genetic material for their child. 
With embryo gestation and transfer, however, the educational and financial 
background, and even the race of the birth mother, matters little, provided 
that she is healthy for childbearing. This fact holds the potential for greater 
exploitation of lower-income, uneducated women of colour and other low- 
income women (although it is unlikely that demanders would want to hire 
extremely disadvantaged women, e.g., women who are starving or suffering 
from serious illnesses or drug addictions, because these women would not 
provide an optimal gestational environment for the child). Some disturbing 
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scenarios have already taken place. A particularly poignant example is the 
case of Alexandra Munoz, a young Mexican woman who was illegally 
brought into the United States to produce a child for a man living near San 
Diego. Gena Corea tells the following story: 
[Munoz] was told that she would be artificially inseminated and that, 
after three weeks, the embryo would be flushed out of her and. 
transferred into the womb of the man’s wife. She was familiar with the 
concept, knowing that that procedure was used on cows on farms near 
her home in Mexico. Several weeks into her pregnancy, she was told the 
procedure couldn't be done and she’d have to carry the child to term. 
According to Munoz and her cousin, she was kept in the couple’s home 
and, for most of the pregnancy, not allowed to leave the house even for 
walks because the wife planned to present the baby as her own. When 
visiting her husband’s family, she wore maternity clothes over a small 
pillow. Munoz, who had planned to be in the country for only a few 
weeks for what she thought would be a minor procedure, ended up 
undergoing major surgery — a caesarean section. She was offered 
$1,500 — well below the exploitive $10,000 fee generally offered white 
women. She rejected the fee and has won nominal joint custody of her 
daughter. However, the child lives with the father and Munoz essentially 
gets visitation. There are constant fears that she will eventually be 
deported as an illegal alien.?*° 


The existence of cases such as that of Munoz strengthens the case 
that gestational service arrangements ought to be banned or at least 
severely restricted on distributive justice grounds. 

On the demand side, concerns about the injustice of restricted access 
to gestational service arrangements due to financial capacity suggest there 
is a role for the state in allocating this service if it is to be permitted, 
irrespective of whether or not there is to be a free market on the supply 
side.?° It would not be distributively just for only the rich to benefit from 
the provision of gestational services. If such services are to be provided, 
they ought to be subsidized by the health care system, or otherwise 
financed in a manner that does not restrict those of lesser financial means 
from having access to them. Of course, the obvious problem with this 
solution is its cost (to the state).”? 

From this perspective, a legal presumption that the birth mother is the 
child’s mother irrespective of genetic contribution on the part of demanders 
might partially meet distributive justice concerns, particularly those 
associated with embryo gestation and transfer. If all birth mothers were 
treated equally by the law, there would be less incentive for commissioning 
individuals to engage in potentially exploitative transactions with 
disadvantaged women, since their rights upon the birth of the child would 
be equal to those of other women. This position “specifically protects the 
women of color who may be used to bear white embryos for a fee, by 
recognizing those women too as the legal and social mothers of the babies 
they bear.”’°? Finally, another way to relieve potential distributive 


The Commercialization of Reproductive Materials and Services 481 


injustices that may result from gestational service agreements would be to 
provide only minimal payment for these services, so that disadvantaged 
women would not be unjustly induced into engaging in them.?® The point 
in providing only minimal payment would be to ensure that only those 
women who altruistically desired to offer their services would participate; 
those disadvantaged women who were induced to participate by the 
prospect of financial reward would be less affected (or even dissuaded) by 
a lower level of compensation. This argument conflicts directly with that 
advanced by Posner (above), where he suggests that limiting payments to 
poor women for their gestational services limits the options available to 
them for escaping their impoverishment. 


(E) Essentialist Theories*™ 

When considering the responses of essentialist theories to gestational 
service agreements, several questions arise. Are these agreements 
immoral? Are they socially destabilizing? Do they compromise true human 
choice and expression, and true human flourishing? Do they adversely 
affect community values? We consider some of these questions below. 

One line of essentialist objection to gestational service agreements is 
that they entail a violation of traditional conceptions of the family.” This 
line of objection is often embedded in broader conceptions of the role of sex, 
procreation, and marriage, and the sanctity of the fetus as a human life. 
The most conservative position on these issues, perhaps exemplified most 
prominently by the official views of the Catholic Church,”” would hold that 
sex outside of marriage is immoral, that sex within marriage should not be 
separated from the act of procreation, and that life begins at the moment 
of conception. Such convictions led the Catholic Church to oppose pre- 
marital sex, contraception, abortion, and nearly all uses of the new 
reproductive technologies.””’ 

This conservative position on gestational service agreements is only 
indirectly related to the fact that these contracts involve commodification. 
It is based largely on more fundamental objections to the interference with 
the human fetus and the use of a woman’s gestational service for the 
purpose of someone else’s procreation, whether or not this use involves the 
transfer of money. A corollary argument can be made about the sanctity 
of children, and the immorality of treating them as property that can be 
exchanged. “As a society,” Walter Weber writes, “we have decided to 
consider some things unacceptable even though they may not cause major 
practical problems. If something is wrong, it is not necessarily just because 
of abuses. For example, I am sure that there were many good-hearted 
slaveowners. Nevertheless, we recognize that treating a person as property 
violates a fundamental moral principle and is wrong, even though people 
may do so with the best intentions and without apparent practical diffi- 
culty.”2°* Many believe it is ethically impermissible to bring children into 
the world pursuant to commercial contracts for a financial reward.” 
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Lisa Sowle Cahill argues that parenthood is a relation whose existence 
cannot be made entirely contingent on choice, despite what many liberal 
autonomy theorists claim.°° “Surrogate arrangements are morally 
objectionable,” she writes, “because they insist on free choice about human 
relations to an extent that constitutes a virtual denial of important material 
and physical aspects both of the relations of spousehood and parenthood, 
and of moral obligation in general. Individuals cannot choose in all cases 
whether they have a certain moral obligation.”*”’ This position leads Cahill 
to conclude that gestational service agreements, though they need not be 
outlawed, should not be given legal protection that would encourage their 
social practice; each disputed case involving such an arrangement should 
simply be decided on the basis of the child’s best interests, as in the case 
of custody disputes. 


(F) Contingency Theories 

A different line of objection to gestational service agreements is found 
in the writings of many feminist theorists.° Feminist critiques of 
gestational service agreements take many forms, some of which we have 
already referred to. The major question posed is, are gestational service 
agreements good for women? In what follows, we present some of the major 
themes of feminist reaction to these arrangements. 

Many feminist writers claim that gestational service arrangements 
embrace an offensive form of utilitarianism insofar as they involve the use 
of one person — a gestating woman — as a means to the ends of another 
(usually a fertile man, who desires his own genetically related offspring) .*° 
The process involves an objectification of the birth mother’s body, in the 
service of others whose interests are deemed more important than her 
own.2* The provision of a woman’s gestational “services” to others 
reinforces notions that a woman’s primary role is to bear children, and that 
her worth as an individual is tied to her reproductive (or gestational) 
ability.°°° 

Kathryn Pauly Morgan argues that this overemphasis on a woman’s 
capacity for “motherhood,” or at least gestation, also leads to a simul- 
taneous devaluation of this female experience. “We are simultaneously 
becoming more reproductively defined at the same time as that definition 
becomes more dangerously anatomized,” she writes.°% With ovulation, 
conception, gestation, and parenthood divided and allocated among differ- 
ent women by the twin practices of reproductive technology and gestational 
service arrangements, no integrated notion of maternity remains.*°’ Women 
are left feeling fragmented and isolated respecting their reproductive 
capacities and, ultimately, their personhood — and this at the hands of a 
male-controlled medical profession and gestational-service-arrangement 
brokerage companies controlled by men, and in response primarily to men 
(and/or upper-class women) who desire offspring.° 

Speaking of children as objects of a parental “right to reproduce,” or 
as property the possession of which must be assured, is offensive to many 
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feminists, reflecting as it does patriarchal notions of the family centred 
around rights and ownership (and protected by the laws of contract and 
property).°°? Maura Ryan writes: 
This way of thinking about the family is in some ways reflective of an old 
and familiar pattern, one about which feminists ought to be very 
cautious ... when persons are treated primarily as the object of another's 
right, and significant relationships are defined wholly according to legal 
arrangements rather than the experiences of nurture, the symbolic 
framework is that of the patriarchal family.*!° 


The practice of gestational service arrangements thus objectifies both 
children and women, and at the same time reinforces and confirms men as 
the power-holders in society.*’! To speak of “individual freedom” and 
“autonomous choice” in a system of structural and systemic biases against 
women is not to grant women any legitimate authority or power.*!? Rather, 
it is only to allow women to conform to the limited “preferences” established 
and validated by those already in positions of power.** “It is indeed 
unlikely that wage-laboured birth will mean any more power for women 
than sexual service,” Somer Brodribb writes. “Feet in the stirrups is not 
the best bargaining position.”** 

Many feminists believe the model of market sale and regulation is 
fundamentally inappropriate for use in the context of a woman’s gestational 
“services.”*'> “Our challenge [as women],” Somer Brodribb writes, “is to 
resist childbirth as alienated wage labour, and the patriarchal assertion of 
rights to children and control over female procreativity and corporal 
autonomy.”*’® Gestational services ought not to be a resource that can be 
alienated and “sold” on the market. “Degradation occurs when something 
is treated in accordance with a lower mode of valuation than is proper to 
it.”*'” Not only does this activity have degrading results, where the fees 
paid to these women for their services might vary depending on the 
mother’s physical and mental attributes, akin to the different breeding fees 
associated with the rearing of pedigree livestock,*'* but such a regime 
would also have profound symbolic consequences as well. 

“Transfers associated with the marketplace,” write Capron and Radin, 
“are simply very different both in their subjective connotations (that all 
things can be given a dollar value) and in their legal expectations (that 
people have special rights regarding things that they have purchased) from 
gifts and other nonmarket transfers.”*’° The reason to prohibit commercial 
gestational service arrangements is “to protect the fundamental rights of 
women and children to be treated as unique persons not subject to 
monetization.”°2° Once the priceless is priced, Barbara Katz Rothman 
believes, market considerations take over. Women who participate in the 
activity “have accepted the alienation of the worker from the product of her 
labor: the baby like any other commodity does not belong to the producer 
but to the purchaser.”*”’? A woman’s gestational ability, and the resulting 
child, are not “products” that ought to be alienated in this fashion. 
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This theme, about how market transactions may alter (and degrade) 
the way we think about the “commodities” we sell and buy, is reminiscent 
of the writings of Titmuss on the subject of the sale of blood.°” Titmuss 
objected to the introduction of market practices and language into this and 
similar contexts because he believed their introduction would lead to a 
decrease both in individual feelings of altruism and reciprocity and in 
cohesive notions of community. A similar view is reflected in the Glover 
Report: 

[W]e think it right to stress the way payment affects the psychology of 
donation, turning what could be an enriching act of altruism into an act 
more like selling an old motor-bike. Every time we institutionalize the 
commercial solution rather than the altruistic one, we take a small step 
further towards a society where more relationships are permeated by the 
motive of economic gain.*” 


Feminists have argued in the gestational service context that to “consider 
pregnancy as ‘labor or service performed’ that can be monetarily compen- 
sated is to extend mechanistically the alienation involved in commodifica- 
tion to an arena that involves a person’s whole being. A more apt analogy 
is slavery.”°”* 

The basic point is that to allow a woman’s gestational services to be 
traded on the market does not reflect a desirable conception of human 
wholeness or the human community.*”° Radin uses a somewhat individual- 
istic notion of “human flourishing” to suggest that a world that permits a 
woman to sell her gestational service is not a world where she is free to 
“flourish” as an individual in a truly human manner.*”° Other feminists 
have focussed more on the collective position of all women, suggesting that 
a world permitting the exchange of gestational services is one that devalues, 
debases, and delegitimizes women as a group. In either view, the conclu- 
sion is that women ought not to be presented with this “choice.” Those 
women who argue in favour of the practice of gestational service sale, or 
who believe themselves to be participating voluntarily in such a sale, are 
the victims of “adaptive preferences” or “false consciousness,” for no truly 
humane community would allow or condone the alienation of a woman’s 
gestational services in this manner. 

The central objection to gestational service agreements from this 
perspective appears to be the payment of money to birth mothers for their 
participation. Payment is both the primary inducement for women to 
participate in this activity, in which otherwise they might not engage,°?’ and 
the mechanism whereby their bodies and their children are objectified and 
thus devalued. What does this imply about “altruistic” gestational service 
arrangements that are entered into without the prospect of financial 
reward? Many feminists do not object to these private non-commercial 
arrangements.*** Others have suggested, however, that the notion of 
“altruism” itself in this context is a manipulative social construction that 
threatens women’s full freedom and expression.*”? Feminists who take this 
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view suggest that non-commercial as well as commercial gestational service 
arrangements ought to be prohibited.**° 

Generally, then, we can conclude from this broad review of various 
objections to gestational service agreements that such agreements ought 
to be strictly prohibited.**’ Objections to the sale of gestational services 
seem to stem primarily from the essentialist theories outlined above, as well 
as from much of the feminist writing on this issue. The opposition of both 
these types of theorists to gestational service agreements becomes 
particularly acute when these arrangements involve the transfer of money. 
It would make no difference from these perspectives whether the agreement 
at issue was a preconception agreement or embryo gestation and transfer: 
each arrangement would be offensive and socially destructive. The solution 
of the Roman Catholic Church in this regard is to introduce strict sanctions 
against all those who engage in these “illicit” practices.*°? Some feminists 
have suggested that rather than making gestational service agreements 
illegal, which would likely penalize some of the women involved in them, 
these agreements simply ought to be made unenforceable. Child custody 
disputes would be determined in those instances on the basis of existing 
custody law, having regard to the child’s best interests.*** Those of this 
view also favour a ban against commercial brokers who engage in 
gestational service sales, since these brokers are seen to be an important 
factor in inducing women into the gestational service practice. 


lll Fetal Tissue 


(A) Introduction 

Fetal tissue becomes available through either a spontaneous abortion 
(miscarriage) or an induced abortion. Induced abortions are themselves of 
two types: they may be either elective or therapeutic. Therapeutic 
abortions include cases where abortion is necessary to preserve the health 
of the mother or because of a fetal anomaly.*** Tissue from spontaneous 
or therapeutic abortions may not be suitable for transplantation because 
of the likelihood of fetal defects.**° In addition, since miscarriages generally 
occur outside of a clinical setting, tissue retrieval is difficult, if not 
impossible.**° Therefore, this discussion focusses on the use of fetal tissue 
obtained from elective abortions. 

The circumstances in which fetal tissue becomes available following 
an elective abortion may differ. First, a woman who is pregnant with an 
unplanned pregnancy may decide to terminate that pregnancy for reasons 
unrelated to fetal tissue donation or sale. Second, a woman who is 
pregnant with a fetus that she intends to carry to term may decide to abort 
instead in order to donate or sell her fetal tissue. Third, a woman may 
conceive with the intention of aborting to procure fetal tissue for 
transplantation. N.P. Terry argues that: 

[nJotwithstanding any ethical import this distinction [between abortions 

of unplanned pregnancies and abortions of intentional pregnancies for 
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fetal tissue purposes] might convey, it is singularly ineffective in the real 
world. First, it is flawed in practice because women who abort may have 
mixed motives. Second, it is overly narrow. In the vast gulf between 
contraceptive and tissue farming motives, there are numerous additional 
concerns, such as genetic and therapeutic, that motivate abortions.**” 


The distinction between abortions of unplanned and intentional preg- 
nancies may be problematic, but it provides a useful analytical tool, and 
has become central to debates over the ethical acceptability of fetal tissue 
transplants. We will use this distinction, as required, in our analysis of the 
normative perspectives. 

The question of the demand for certain types of tissue procurement 
practices is difficult to resolve. Whether the supply of donated fetal tissue 
from elective abortions of unplanned pregnancies is adequate to meet the 
demand is a contentious issue about which commentators are divided. On 
the one hand, some cite the growing use of laboratory methods to replicate 
fetal cells as an indication that demand will not outstrip supply.*** On the 
other hand, others argue that the huge number of potential applications of 
fetal tissue indicate that demand will soon exceed the current supply, 
resulting in a shortage of fetal tissue similar to the shortage of organs 
available for donation.**’ For the purposes of our study, we will assume 
that a demand for intentional pregnancies for fetal tissue procurement 
purposes could exist. 

We would also note at this juncture that the use of fetal tissue in the 
treatment of degenerative illnesses such as Alzheimer’s disease and 
Parkinson’s disease is currently considered highly experimental. The first 
fetal tissue transplant performed in Canada took place in December 1991, 
and Victoria General Hospital (associated with Dalhousie University) in 
Halifax is currently the only Canadian hospital performing this 
controversial procedure.** It was estimated that this procedure would 
benefit only 3-4 percent of patients with Parkinson’s disease.**? However, 
we can anticipate that demand for fetal tissue for the purposes of research 
and experimental treatments will increase in the future, as the properties 
of fetal tissue and techniques for its therapeutic application are more 
thoroughly explored. This assumption of conditions of scarcity will inform 
the discussion below. 


(B) Classical Autonomy Theories 

To determine the impact of liberal autonomy theory on the prospective 
commercialization of fetal tissue transplants, demand- and supply-side 
issues must be regarded separately. 

On the demand side, we must consider the autonomy of the potential 
recipients of fetal tissue transplants. Critics of fetal tissue transplantation 
often choose to focus on the interests of the fetus and ignore the potentially 
life-saving benefits that the technology may bring to persons suffering from 
various debilitating and often eventually fatal diseases. Health is an 
important component of personal autonomy, “for without some degree of 
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physical and mental health it is difficult for a person to exercise his or her 
autonomy.”°*? 

G.L. Morgan identifies three different interests that a prospective 
recipient has in undergoing a fetal tissue transplant.*** First, the 
prospective recipient has an interest in the maintenance of her dignity or 
self-esteem. Many of the diseases for which fetal tissue transplants may 
offer hope are severely debilitating, and often entail a slow and undignified 
death. “One’s quality of life is likely to decline at the same rate as one 
succumbs to the disorder, and one’s life becomes moulded by the limi- 
tations imposed by the disorder and the side-effects of treatment.”*** A 
potential recipient may view the prospect of a fetal tissue transplant as the 
only way to recover the self-esteem she lost through the gradual reliance on 
others and the independence forfeited to the ravages of the disease from 
which she suffers.**° 

Second, the prospective recipient has an interest in maintaining the 
range of opportunities available to her*® that her illness has reduced and 
will continue to restrict further. A transplant that may cure or impede the 
progress of the disease may open up opportunities previously thought to be 
lost forever. 

Third, the prospective recipient has an interest in reducing “the 
emotional and physical burden on family and friends caused by the 
disorder.”**’ Some patients will be unaware of the impact of their disease 
on the lives of those around them, owing to the effects of the disease on 
their mental capacity; others, however, will be acutely aware of the 
inconvenience caused to their loved ones, and the lifestyle changes made 
by them to accommodate the needs of the patient. These latter patients 
may wish to try any treatment that offers the prospect of reducing the 
burden of their disease on others. 

One commentator has gone so far as to suggest that where potential 
recipients might die if demand were greater than supply, a ban on 
commercial payments to potential fetal tissue donors would violate the 
potential recipient’s constitutional right to life and liberty.°** Clearly, a 
potential recipient suffers a significant decrease in autonomy if she is 
denied the sole means of continuing to live, or even of living with dignity 
and greater bodily integrity. Not all sufferers of diseases that may be 
curable using fetal tissue transplants will choose to undergo such a 
transplant, perhaps for moral reasons. However, liberal autonomy theory 
mandates that their freedom to choose be protected. 

Similarly, “[e]ven if payments to donors are not necessary to procure 
tissue, fees paid to for-profit agencies organized to retrieve and process fetal 
tissue from aborted tissue may be.”**? A ban on such agencies would also 
result in a decrease in the potential autonomy of the recipient. Even if the 
lack of for-profit processing companies*” can be medically compensated for 
by the use of immuno-suppressive drugs, the potential recipient's 
autonomy is compromised by the reduction in her number of choices. 
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On the supply side, benefits to women who might sell the fetal tissue 
after an abortion must be considered. The choice to sell or donate fetal 
tissue may be motivated by non-pecuniary or pecuniary reasons, or the 
motivations may be mixed. Terry discusses the potential benefits for 
women who donate tissue as follows: 

From the woman’s perspective, however, the donation of the tissue might: 

provide a beneficial psychological release. For some women, this release 

might be “guilt” motivated. For others, the emotions that they would 
assuage through a donation of fetal tissue are more complex. For 
example, there have been reports of women carrying fetuses diagnosed 

as anencephalic wishing to donate their organs or tissue for 

transplantation.**' 


With regard to financial motivations, a woman may desire to sell her 
fetal tissue to enhance the financial resources of herself or her family. For 
many of those who accept the premise that a woman should be able to 
make an autonomous and free choice to terminate her pregnancy, control 
over the disposition of the abortus and the ability to receive payment for it 
follows as an extension of that autonomous choice. Similarly, it can be 
argued that the freedom to choose to conceive for the purpose of aborting 
to donate or sell fetal tissue is analogous to the freedom to choose abortion 
as a method of birth control.°* Even if there are substantial physical and 
psychological burdens associated with intentional pregnancies for tissue 
donation or sale, liberal autonomy theory would dictate that women should 
not be prevented from freely choosing to undergo such a pregnancy with 
full information regarding the associated risks and burdens.** 

The question of proliferation of the underlying technologies — the 
social cost of devoting health care resources to the experimental treatment 
of diseases using fetal tissue — is somewhat problematic within a liberal 
autonomy framework. On the one hand, these resources may be necessary 
for the preservation of the life, health, and dignity of the patient, and may 
be autonomy-enhancing for such persons. But on the other hand, devotion 
of resources to this type of treatment may entail a corresponding decrease 
in resources available to other persons in need of different (perhaps more 
conventional) medical treatments, and this would compromise the auton- 
omy of these latter persons. An autonomy perspective would ordinarily 
countenance payment from private resources, because this would avoid 
compromising the autonomy of those dependent on state resources; how- 
ever, since the Canadian health care system is almost entirely state-funded 
— and premised on the concept of universal access to necessary medical 
treatment — the resolution of this issue from a liberal autonomy perspec- 
tive is problematic. Liberal autonomy theory would appear to provide little 
purchase on this issue. 

But apart from this issue, it appears that fetal tissue transplants have 
the potential to enhance the autonomy of the participants. While the moti- 
vations of the parties may vary, liberal autonomy theory requires respect 
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for the choices arrived at by the parties as a result of those motivations. 
As we have seen, however, before a wholehearted endorsement of the sale 
of fetal tissue can be made from within the liberal autonomy framework, 
the triad of internal constraints must be addressed. While harm to third 
parties raises particularly contentious issues in the fetal tissue context, 
given the lack of societal consensus surrounding the moral status of the 
fetus, the issues of voluntariness and information failure are also 
problematic. 

Once again, it is helpful to separate the demand- and supply-side 
issues. On the demand side, the currently experimental nature of fetal 
tissue transplants, and the desperation of potential recipients who are 
seriously ill, point to a serious concern regarding the voluntariness of 
consent: 

{IIndividuals suffering from certain disorders may feel extremely anxious 
to avail themselves of a new treatment that offers more promise. Yet, 
precisely because of this motivation, such prospective patients may be 
persuaded, cajoled or pressured by medical researchers or doctors to 
undergo experimental treatment. In other words, their predicament 
renders them vulnerable to undergoing a treatment that may offer 
minimal benefits.°°4 


While serious, this concern does not mandate a ban on such transplants 
but, rather, indicates the need for full information to be provided to a 
potential recipient before the decision to undergo a transplant is made.**° 
The information that must be provided to a potential recipient to facilitate 
the exercise of autonomous choice includes information about the experi- 
mental status of the procedure, and the implications of that status for the 
researcher or doctor to be able to communicate and quantify the associated 
risks. Undoubtedly, fetal tissue transplantation is a risky procedure that 
has some probability of shortening the life-span of the patient, in addition 
to the possibility that the transplant will be unsuccessful.*” Prospective 
recipients should be given information regarding mortality and morbidity 
rates and the experience of the institution and doctors involved.**’ In 
addition, since elective abortion is controversial, and some persons in our 
society find it morally reprehensible, care must be taken to fully inform 
potential recipients of the source of the tissue that would be trans- 
planted.°** 

On the supply side, the issue of the voluntariness of consent’’’ and 
the potential for coercion and pressure is not as easily resolved. In the 
words of J.S. Bregman, “An environment of coercion cannot hope to inspire 
a rational, informed decision by a woman considering donation. Indeed, 
emotional coercion might operate instead to exploit women and undermine 
trust in the fetal tissue transplantation field.” 

With regard to unplanned pregnancies, a woman who is uninten- 
tionally pregnant should not be subject to pressure from potential recip- 
ients to abort and donate the fetal tissue to them. A prohibition on the 
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donor’s ability to designate the recipient of the material will mitigate any 
force this concern may have, since a benefit that may accrue to a stranger 
will be less likely to affect the abortion decision than a benefit to a family 
member or friend.**’ However, such a prohibition would be a significant 
restraint on the woman’s autonomy, as she would no longer have the right 
to choose the beneficiary of her donation, or the party to whom she wished 
to sell the tissue. In a commercial context, her ability to negotiate 
regarding price would be impeded if she were unable to select the other 
contracting party. In addition to possible pressure from potential reci- 
pients, a pregnant woman who chooses abortion might also be subject to 
pressure from medical personnel to donate or sell her tissue. “Even where 
the individual woman having an abortion ... is given the right to choose and 
to know how the fetus ... will be used, she could feel pressured to comply 
with the doctor’s wishes since she is in a vulnerable position at that 
time.”°° 

The situation regarding intentional pregnancies for tissue procurement 
purposes is somewhat different. As histocompatibility (tissue compatibility) 
is not currently at issue with respect to fetal tissue, the scope of coercion 
and pressure that could be experienced by potential donors is both 
expanded and restricted. The potential for the use of coercion and pressure 
is far greater when the pool of available donors is expanded to include all 
women who have the capacity to conceive, rather than just those who are 
pregnant with an unplanned pregnancy.*® Since immunological compati- 
bility is not required, the group of potential recipients who might place 
pressure on a woman to undergo an intentional pregnancy for donation 
purposes is much larger than in the traditional organ donor context.*“ 
While the scope for familial pressure may be lessened given the dis- 
advantage of related tissue, which may possess the potential for disease 
recurrence,°*” the intensity of such pressure should not be underestimated: 


Persuasion of this kind is difficult to resist because it is premised on a 
common moral obligation felt as a response to the needs of individuals 
and societies. “The degree of moral (and not merely prudential) obliga- 
tion one feels (and should feel) to make a gift is greatest when the 
recipient’s need is greatest.”* 


If fetal tissue is proven effective as therapy for diseases that are not 
hereditary or genetically linked, then pressure by family members will 
become problematic as there will not be a significant potential for disease 
recurrence. This will be even more so if histocompatibility becomes a 
requirement for the treatment of one or more diseases.**’ This type of 
pressure may be completely unintentional. The mere fact of a relationship 
may signify to a potential donor that donation is morally obligatory.2 “One 
is ordinarily obliged to do all that is reasonably possible to save the lives of 
close relatives; it is virtuous or heroic to do that for others.”° 

This problem has been partially overcome for live organ transplants by 
the use of various safeguards against coercion. These include attempts by 
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the medical staff concerned to determine whether coercion is a problem, 
ample time in which to make the decision, and a full outlining of the risks 
involved. In addition, a doctor may make the decision not to donate easier 
by offering to give the potential recipient a fabricated medical excuse such 
as lack of histocompatibility if the potential donor decides against donation. 
These precautions are unavailable in the fetal tissue context because histo- 
compatibility is not at issue.*” 

Another possible problem is the coercive potential of a monetary 
inducement and the related possibility of exploitation of disadvantaged 
women. As discussed earlier, many autonomy theorists would not consider 
the fact that the choices available to the potential supplier of fetal tissue 
were constrained by her straitened financial circumstances to be an 
impediment to her autonomous decision to sell her fetal tissue. In contrast, 
Radin argues that a liberal conception of coercion must include the 
“desperation of poverty.” That is, persons whose motivation for “freely 
choosing” to sell fetal tissue is economic necessity should and must be 
considered coerced because such sales may be harmful to their 
personhood.*” 

Information failure on the supply side does not appear to be as 
significant a problem. Since the woman is not a participant in the research 
or therapeutic use of the fetus, information regarding its risks does not 
have to be provided to her. “In general, the level of information disclosure 
that would be expected in informed consent for therapy or research is not 
required for fetal tissue donation, although the pregnant woman may 
request any information prior to making a decision about donation.”*” If 
tests are to be performed on the woman to determine the suitability of the 
fetal tissue for transplant, she should be informed of this in advance and 
notified of the results.*” The woman should also be informed of any plans 
for the commercialization of the tissue*” as this may influence her decision 
whether to donate, or sell, or even request that the tissue be disposed of. 

A separate but related issue implicates concerns with respect to both 
coercion and information failure. One of the most disturbing and often 
overlooked aspects of fetal tissue donation is the possibility that the women 
involved might be asked to undergo more dangerous abortion techniques 
that have a greater chance of preserving the needed fetal tissue or organs 
in a useable state. Women may also be asked to postpone the abortion and 
prolong their pregnancy if fetal tissue at a certain developmental stage 
becomes more desirable. “In light of the different effects of different 
methods [of abortion], ... the pregnant woman’s free and informed consent 
is morally appropriate not only with regard to when, but also with regard 
to how, her pregnancy will be terminated.”*” 

The Polkinghorne Committee decided that the question of whether 
women could be asked to undergo different abortion procedures or to 
prolong a pregnancy was sufficiently self-evident that it merited only the 
terse statement that “the management of the pregnancy of any mother 
should be dictated by her health care needs alone, and this will include the 
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method and timing of an abortion.”*’” Autonomy theorists would support 
the woman’s right to consent to any changes in the procedure or timing of 
the abortion, provided there was no coercive behaviour by the medical 
personnel involved, and sufficient information regarding the increased risks 
associated with the changes was made available to the woman.*”’ While 
free and informed consent is uniformly demanded by commentators, it may 
be impossible to ascertain that such consent has been obtained. One 
possible solution to this dilemma is to allow changes in abortion procedures 
or timing solely when information about possible changes is requested by 
the woman, rather than allowing the doctor to propose them. 

A final issue that must be discussed within the liberal autonomy 
framework is that of harm to third parties. The most significant third party 
involved in fetal tissue transplants is obviously the fetus. Many 
commentators argue that fetal tissue transplants exploit the fetus and 
therefore cannot be permitted. Whether fetal tissue transplants constitute 
exploitation of the fetus is a difficult issue that implicates the abortion 
debate regarding fetal status and the question of personhood. Conclusions 
in this area are beyond the scope of this study. Nevertheless, a canvassing 
of the arguments made with specific reference to fetal tissue transplants is 
necessary to resolve the issue of harm to the fetus caused by such trans- 
plants. The debate ranges between two extreme positions: the denial of 
any status to a fetus, and the labelling of fetuses as persons. N.P. Terry 
asserts that the heart of the debate focusses between these positions, 

where one may identify differently articulated convictions as to the 

permissible level of reification of the fetus. The tolerable level of 

reification (and its pejoratively styled legal relative, alienation) itself is a 

function either of a belief in what the fetus is or what it has the potential 

to become.°®”® 


The effect of fetal tissue transplantation on the fetus must be 
considered separately with regard to abortions of unplanned pregnancies 
and subsequent donation or sale, and intentional pregnancies for the 
purpose of tissue procurement and donation or sale. In the unplanned 
pregnancy context, of 

if an abortion has been performed and if the fetus is still nonviable, then 

experimentation upon the fetus in no way affects the fetus’ ability, or 

lack thereof, ever to realize any of its existing potential. On this view 

especially, abortion, not experimentation upon the nonviable fetus is the 

fundamental, morally problematic activity.°”° 


Some anti-abortionists argue that the use of fetal tissue for transplants 
further exploits the fetus, over and above the exploitation entailed by the 
abortion. One response to this contention is that since fetuses are dead 
when their organs are removed for transplant, they cannot be exploited as 
they are lacking in any cognizable interests.**° 

Assuming, for the sake of argument, that the interests of the fetus 
when alive continue in some sense after its death by abortion, the nature 
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of those interests is highly contentious. As early fetal cells “cannot feel the 
anguish or pain connected with death ... words such as ‘harm’ or ‘deprive’ 
cannot be meaningfully used in the context of early abortion and fetal 
research.”**’ Concerns regarding exploitation may become more significant 
as the fetus develops. This does not now create a problem in the fetal 
tissue transplantation context, as the optimal developmental stage for the 
tissue is currently within the first trimester.°® 

The debate regarding the point at which fetal interests develop is 
extensive. Robertson concludes that this point is reached at viability 
“because roughly at this stage the fetus attains sufficient physiologic 
development to be sentient and thus have interests in its own right.”°® 
This type of analysis was rejected in the Polkinghorne Report as being 
ethically irrelevant.** If the use of second or even third trimester fetuses 
becomes medically desirable in the future, this debate will become 
central.*® Further, as neo-natal technology increases in effectiveness, the 
point of viability will move further back in the pregnancy. This problem 
was noted by Justice O’Connor of the United States Supreme Court in 
dissent in Akron v. Akron Center for Reproductive Health when she stated 
that “[t]he Roe [trimester] framework ... is clearly on a collision course with 
itself.”°°° 

Even if the precise nature of fetal interests cannot be determined, most 
commentators recognize that a fetus can be and must be distinguished 
from other parts of the human body.**’ The oft-cited ground for such a 
distinction is the element of potential life present in a fetus.°** Terry notes 
that even after fetal death has occurred and it is “clear that such potential 
will never be fulfilled,” many persons still view the potential life of the fetus 
as morally relevant to its subsequent disposal or use.**’ Thus, while the 
personhood of the fetus remains contested, moral obligations are owed to 
the fetus. “Just as we have obligations toward some individuals that are 
clearly not persons, eg. cadavers and animals, we have obligations toward 
human fetuses even if they are not persons.”**° However, to others, the use 
of a dead fetus in transplantation is not disrespectful of its interests or 
potential, and may in fact be of greater moral worth than the current 
abortus disposal techniques: 

Some members of the medical research community argue that a refusal 

to utilize this transplant technology based on moral considerations 

would be a significant ethical or moral offense in itself. As Arthur 

Caplan indicates, “a society that would throw fetal remains into a 

dumpster or an incinerator without offering them to save other young 

lives is morally suspect.”°* 


With regard to intentional pregnancies, the starting point of the 
analysis is no longer at the point of fetal death. In the case of an 
unplanned pregnancy, the harm done to the fetus stems solely from its use 
for transplantation, and not from the abortion, because the abortion would 
occur regardless of the donation or sale of fetal tissue. However, in the 
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case of intentional pregnancies for the purposes of tissue procurement, the 
question that must be answered is whether the additional harm to the fetus 
that stems from its intentional creation for the purpose of being destroyed 
is sufficient to override the autonomous choice of the woman who chooses 
to undergo such a pregnancy. It must be noted that the alternative for 
these fetuses is not the chance to live. If intentional pregnancies for tissue 
procurement are banned, then the fetuses created and destroyed in this 
way would never be created. 

Once again, the difficulty of reaching an assessment of the harm 
imposed on the fetus by such actions stems from the lack of consensus 
regarding the moral status of the fetus and the content of its interests. 
Robertson argues that “[i]Jn terms of fetal welfare, no greater harm occurs 
to the fetus conceived in order to be aborted, as long as the abortion occurs 
at a stage at which the fetus is insufficiently developed to experience harm, 
such as during the first trimester.”*” The debate regarding the harm to the 
fetus is obviously difficult to resolve without a prior determination of the 
precise status of the fetus. It must be remembered, however, that this 
examination takes place within the context of a liberal autonomy framework 
that is hostile to restrictions on the autonomy of the primary parties to an 
exchange. Therefore, autonomy theorists would be opposed to the recogni- 
tion of the fetus as an autonomous entity that could assert rights or inter- 
ests of its own. From this point of view, therefore, the harm to the fetus 
from intentional creation and destruction would not be sufficient to justify 
a ban on this activity. 

The concerns raised in this section are important to liberal autonomy 
theorists. Nevertheless, as we have seen, many of the problems associated 
with coercion and information failure can be resolved by regulating entitle- 
ments, the process of contracting, and the behaviour of the parties 
involved. The problems associated with intentional pregnancies for tissue 
procurement purposes are less susceptible to regulatory solutions. The 
potential for coercion appears significant in this context and difficult to 
avoid. In addition, the harm to the fetus, while difficult to specify precisely, 
might justify restrictions on such pregnancies from within the liberal 
autonomy framework. The combination of these two internal constraints 
of coercion and harm to third parties may make the use of restrictions more 
palatable to the liberal autonomy theorist. 


(C) Utilitarian/Efficiency Theories 

We now turn to an application of the utilitarian and efficiency theories. 
Rather than focussing on the enhancement of the autonomy of the parties 
to an exchange of fetal tissue, utilitarian theories focus on their “welfare,” 
and the welfare of others affected by such transactions. A utilitarian 
analysis of the desirability of a market in fetal tissue requires an analysis 
of the consequences of allowing market transactions for the parties 
involved, third parties affected by the presence of a market, and society in 
general. As we have already seen, the measurement and determinacy 
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problems associated with this utilitarian calculus are significant, especially 
given the large number of parties arguably affected by the prospect of 
commercial (or even non-commercial) exchanges of fetal tissue. The two 
economic variants of utilitarianism, Pareto and Kaldor-Hicks efficiency, are 
an attempt to mitigate some of these measurement and determinacy 
problems. 


(a) The Pareto Model 

A Pareto analysis of exchanges of fetal tissue implicates concerns very 
similar to those raised in the preceding section in the context of liberal 
autonomy theories. The Pareto model requires an evaluation of the effect 
of the exchange of fetal tissue on the welfare of the parties as they 
themselves would measure it. For an exchange to be Pareto-superior and 
therefore desirable, it must make at least one of the parties to the exchange 
better off, and the exchange must not render worse off any other persons 
affected by it, with the current state of affairs as the baseline. If these 
requirements are satisfied, the exchange is said to be Pareto-superior. 

As we have already seen in Part 3, the determination of whether an 
exchange can be said to be Pareto-superior requires an examination of the 
issues of voluntariness, information adequacy, and externalities. The 
similarity to the previous liberal autonomy discussion is apparent. 

To have the potential to be Pareto efficient, exchanges of fetal tissue 
must make either demanders or suppliers better off, and neither worse off. 
In general, potential recipients of fetal tissue will be rendered better off by 
the presence of a market in this resource,*” because the supply of fetal 
tissue will be increased, and potential recipients will have a greater oppor- 
tunity to purchase this possibly life-saving material. It is clear that those 
who are able to and do enter into such transactions will consider them- 
selves better off, as they have decided the fetal tissue is of such value to 
them they are willing to pay for it. However, there is one caveat to the 
generally positive effects on demanders of a market. As has been noted in 
the context of a commercial blood supply,*” fetuses that have been 
purchased rather than donated may be of significantly lower quality. 

[T]he poorest or most desperate members of society are more likely to 

conceive and abort for profit. Since these women are often unable to 

afford sufficient health care and nutrition, purchased fetal tissue could 

be of a lesser quality than tissue donated by the general public.*” 


Therefore, to render potential recipients better off, market transactions in 
fetal tissue may have to be subjected to (expensive) screening procedures 
and quality control. 

The possibility of differential pricing of fetal tissue has not been the 
subject of commentary. If histocompatibility becomes advantageous for 
certain types of transplants, it is obvious that demanders will be willing to 
pay more for tissue that is compatible. This would be of benefit to such 


496 Overview of Legal Issues in NRTs 


demanders because they would avoid the need for expensive and possibly 
risky immunosuppressive drugs. 

Turning to the supply side, women who choose to sell their fetal tissue 
could be presumed to experience increases in their subjective welfare, in 
the absence of evidence that they have experienced coercion or were 
insufficiently informed before deciding to enter into the transaction.°”° 

However, whether a market in fetal tissue is Pareto efficient cannot be 
determined without an examination of the externalities entailed in such a 
market. The liberal autonomy notion of harm is closely related to the con- 
cept of externalities. Apart from the fetus, there are other interests that 
may be “worse off” as a result of market transactions in fetal tissue, at 
least relative to alternatives. For instance, one subgroup of potential reci- 
pients may consider themselves worse off if a market in fetal tissue devel- 
ops. Those who do not have the financial resources to purchase fetal tissue 
at market-determined prices may well prefer an alternate system of alloca- 
tion of fetal tissue, e.g., a lottery, queue, merit, or medical suitability. 
These demanders will be prejudiced by a market that denies them the 
possibility of obtaining such a life-saving resource. Moreover, if differential 
pricing were to become a reality, those demanders with rare compatibility 
matches might be made worse off by a market allocation scheme in which 
fetal tissue with such rare attributes would be very highly valued than they 
would under an administrative allocation system. However, from a Pareto- 
efficiency perspective, limiting access to a new resource through market 
allocation does not render those without sufficient financial resources 
worse off, because their position must be compared not with an alternate 
system of allocation, but rather with the situation prevailing before the 
introduction of the new resource into the market when it was not available 
to anyone. The nature of the resource in this case is the problematic 
feature. Arguably, in the absence of a market, there will be a (more limited) 
supply of fetal tissue available even to impoverished demanders. If this 
argument is accepted, Pareto-efficiency theory appears to suggest that 
markets in fetal tissue should be permitted. Market exchanges of fetal 
tissue have the potential to render both suppliers and demanders better off 
in terms of their own subjective welfare evaluation. The possibility of harm 
to the fetus would probably not be regarded by Pareto-efficiency theorists 
as a Salient externality. As noted in earlier sections, the problem of 
disutility to third party “moral” interests is more problematic. 


(b) Kaldor-Hicks Efficiency and Utilitarianism: Cost-Benefit Analysis 
The concept of Kaldor-Hicks efficiency is an attempt to perform the 
utilitarian calculus using willingness to pay as a measure, thus attempting 
to avoid some of the measurement problems associated with the compari- 
son of utilities. The Kaldor-Hicks theorist would examine the theoretical 
willingness of those who are better off as a result of a market in fetal tissue 
to compensate those who are worse off so as to make this latter group 
indifferent to the presence of such a market. Once again, however, 
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problems of measurement seem formidable, if not insurmountable. In spite 
of the problems associated with both the conventional utilitarian calculus 
and the Kaldor-Hicks approach, an attempt to catalogue the costs and 
benefits that would have to be measured may prove valuable. 

“A purely utilitarian analysis ... would necessarily take into consid- 
eration the immeasurable benefit to the recipient of the transplant who is 
stricken with a previously incurable ailment and provided with a newly- 
found potential for recovery.”*°’ Other benefits that would have to be 
considered include autonomy enhancement for the woman who chooses to 
sell her fetal tissue, and welfare increases for herself and perhaps also for 
her family as a result of the concomitant increase in wealth. In addition, 
the welfare of the recipient’s family and friends would be increased as a 
result, of the improvement in the recipient’s health. Society in general 
would benefit from “the acquired knowledge and foundation for further 
research.”**° The financial benefits enjoyed by for-profit tissue processing 
companies would also be included in the calculation. 

On the cost side, many would argue that society would be severely 
harmed by markets in human fetal tissue. As will be discussed below, 
some commentators believe that even the possibility of transplants from 
donated fetal tissue will legitimate and encourage abortion, a practice that 
they find morally abhorrent. Moreover, as previously discussed, many 
argue that fetal tissue transplants cause significant harm to the fetus. In 
the case of intentional conception for fetal tissue procurement purposes, 
some argue that this practice devalues human life and its dignity.*°° The 
cost to demanders of purchasing fetal tissue under a market scheme would 
also have to be included in the calculus, as would the physical risks to 
women associated with intentional pregnancies for procurement purposes. 
Further, the cost of proliferation of the accompanying technologies would 
have to enter into the calculation. 

The calculus can never be completed. The impossibility of comparing 
such wildly diverse costs and benefits is overwhelming. How much weight 
should be accorded to each of the interests involved is an extremely difficult 
question. If we shift to the Kaldor-Hicks framework of analysis, the 
questions do not become any easier to resolve. Demanders of fetal tissue 
transplants would no doubt be “willing to pay” vast amounts of money to 
procure the tissue that has the potential to save their lives. But when we 
consider the possible harm to the fetus in this context, the framework falls 
apart: how can we speak meaningfully of the amount of money that a fetus 
would be willing to pay to forestall a market in fetal tissue? 

Nevertheless, the utilitarian analysis does serve to illustrate one of the 
important distinctions between the sale of tissue from unplanned pregnan- 
cies that are aborted, and the sale of tissue from abortions of pregnancies 
intentionally conceived for tissue procurement purposes. The costs borne 
by the supplier in these two cases are radically different. In the latter case, 
greater risks are involved for the women undergoing pregnancy and 
abortion. While the physical changes undergone by women in the two 
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situations are identical, only in the latter case are the risks of pregnancy 
and abortion related to the tissue procurement. (This is analogous to the 
difference between “spare” and de novo situations in the gamete and pre- 
embryo contexts.) For this reason, it is unlikely that intentional preg- 
nancies for tissue procurement, which are costlier, will be in demand 
unless the supply of fetal tissue from abortions of unplanned pregnancies 
proves insufficient in either quantity or quality. | 

Utilitarian analysis also provides an important insight into the design 
of a regulatory scheme for fetal tissue procurement and distribution. The 
interests and utilities of all affected parties must be considered with respect 
to these two distinct methods of tissue procurement. 


(D) Distributive Justice Theories 

Distributive justice theories mandate a focus on individual equality of 
opportunity and access to resources as these pertain to the distribution of 
costs and benefits within society. The impact of the commodification of 
fetal tissue on the disadvantaged in our society must be examined. Dis- 
 tributive justice theorists suggest that “the sale of fetal tissue would result 
in transplant operations being available only to the rich who in turn would 
rely on fetal tissue from the poor. A society where the poor are the 
suppliers of fetal tissue and the rich are the beneficiaries” violates 
important principles of equality.*°° 

On the supply side, the distributive justice theorist would be 
concerned with the socioeconomic class of women who would be potential 
suppliers if a market in fetal tissue were to be permitted. Those most likely 
to conceive for the purposes of aborting and selling their fetal tissue are 
undoubtedly lower-income women without other alternative means of 
earning money.*”’ 

Just as economically less advantaged women are more likely to be 

surrogate mothers for economically advantaged infertile couples, so 

might economically disadvantaged women be the main source of fetal 

tissue available for sale to others. In light of socioeconomic differences, 

the possibilities for exploitation are extended: what may be mere 

reimbursement for a middle class person amounts to real income for a 


poor person.*”? 


As Titmuss argued in the context of opposition to a commercial system of 
blood procurement,*” offering material incentives to impoverished women 
to donate fetal tissue would provide an incentive for those women to take 
unnecessary health risks: impoverished suppliers might attempt to 
conceive and abort too frequently, endangering their physical well-being.*™ 
The potential for exploitation of impoverished women in this way does not 
necessarily suggest that a market in fetal tissue would be distributionally 
unjust with respect to suppliers. “If we think respect for persons warrants 
prohibiting a mother from selling something personal to obtain food for her 
starving children, we do not respect her personhood more by forcing her to 
let them starve instead.“ By banning the commodification of certain 
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personal attributes or resources, we may be harming those who are most 
in need of the money that can be realized from such sales.*° Conversely, 
it could be argued that inviting disadvantaged persons to “buy” their way 
out of poverty by conceiving and aborting fetuses in order to sell them is 
not distributively just. The dilemma of denying an impoverished person an 
immediate option for relieving her poverty is an illustration of Radin’s 
“double bind.” According to Radin, the only distributionally just solution 
to the double bind would be a “large-scale redistribution of wealth and 
power that seems highly improbable.”*®’ In the absence of an immediate 
wealth redistribution, a transitional solution must be found. 

In favour of commodification, one could argue that banning the sale 
of fetal tissue without providing an alternative to the impoverished women 
who may seek to supply fetal tissue would exacerbate their condition of 
poverty and deny their autonomous choices. In a freely competitive market, 
however, the price received by suppliers for their fetal tissue may be close 
to the costs incurred by them to produce it. Thus, the distributive justice 
theorist may decide that the greater evil of the double bind is that of 
exploitation (since permitting sales does not hold out a possibility of 
significant improvements in the financial condition of the suppliers). Again, 
the concern is that a market in fetal tissue will result in the exploitation of 
women who will be pressured “by economic need to become fetal factories,” 
even though the payment offered may be only slightly above opportunity 
cost.**? One solution might be to permit a highly regulated market on the 
supply side that would allow minimal payments to suppliers, so that 
impoverished women would not be faced with financial inducements to 
conceive for tissue procurement purposes. The payment would be non- 
inducing because it would be set below opportunity cost. Women who were 
pregnant and desirous of terminating the pregnancy would be able to 
receive a small money payment if they decided to donate the fetal tissue for 
research or therapeutic use.*”” 

On the demand side, at worst, one could envision a bidding war to 
acquire desperately needed fetal tissue among vulnerable victims of 
diseases such as Parkinson's. One criticism of a market system that has 
been made in this regard is that “a humane society simply cannot and 
should not tolerate the use of the ability to pay as a mechanism for 
allocating scarce medical resources.”**° It must be acknowledged that some 
kind of distributional mechanism must be adopted regardless of whether 
a market for fetal tissue is to be permitted on the supply side. Never- 
theless, it is possible to reject wealth as a criterion for determining who 
should receive transplants, without deciding which alternative method 
should be adopted. If a market were to flourish on the demand side, 
“[plurchased fetal tissue would go to the highest bidder instead of to the 
individual who most needs the transplant to survive.”*”’ 

In conditions of scarcity, if an entirely free market were to be 
permitted, the recipients of fetal tissue would be those who are relatively 
well off, and able to afford the high price of the tissue. As noted above, if 
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differential pricing were to become an issue, those poorer persons who 
required rare tissue (because of rare compatibility requirements) would be 
at a distinct disadvantage as such tissue would be exceedingly scarce and 
therefore very expensive. 

A prohibition on the designation of the tissue recipient would avoid the 
distributional inequities inherent in a system where the donor may choose 
the transplant recipient (who would likely be the highest bidder). “Desig- 
nating recipients is ... generally held to be undesirable, for reasons of 
justice and fairness.”*’* Apart from the issue of payment, distributive 
justice theorists would advocate a prohibition on recipient designation in 
order to ensure equality of opportunity amongst people of different family 
situations: persons with families and friends who could donate tissue, and 
persons without such resources, would have equal opportunity to access 
any donated tissue. 

For the distributive justice theorist, the most appropriate solution 
would be to heavily regulate the demand side of the market through the 
health care system. As potential recipients of fetal tissue transplants would 
be drawn from all economic levels of society, allocation through the health 
care system based on medical need, compatibility, and, possibly, a queuing 
procedure would avoid the prospect of a bidding war and allow demanders 
equal access to this life-saving or significantly life-enhancing resource. To 
help subsidize this system, demanders with financial means could be 
required to pay some portion of the cost of the technology based on a 
sliding scale that would be a function of the wealth of the patient. Alter- 
natively, the health care system could fully subsidize the use of fetal tissue. 


(E) Essentialist Theories 

Essentialist theorists are concerned with the effects of fetal tissue use 
on the core values of society, and on the members of particular groups 
within society. 


(a) Religious Theories 

The Catholic Church is strongly opposed to elective abortion.*!* While 
abortions to save the life of the mother are generally accepted by Catholics, 
Protestants, and Jews as ethically justified,** the supply of fetal tissue 
available from such abortions will likely fall far short of the demand. 
Reactions of these theorists to the use of tissue from elective abortions 
must therefore be considered. 

In written testimony to the United States Fetal Tissue Transplantation 
Research Panel of the National Institutes of Health, the Bishops’ Committee 
for Pro-life Activities of the National Conference of Catholic Bishops stated 
that 


[i]t may not be wrong in principle for someone unconnected with an 
abortion to make use of a fetal organ from an unborn child who died as 
the result of an abortion; but it is difficult to see how this practice can 
be institutionalized [including arrangements to ensure informed consent] 
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without threatening a morally unacceptable collaboration with the 
abortion industry.*!° 


The true concern raised, therefore, is one of complicity. As this is also at 
issue in the context of natural law theories, we will consider it in that 
context. 


(b) Natural Law Theories 

Natural law theorists argue that certain fundamental and immutable 
principles should govern the regulation of our society. Laws should be 
designed to advance certain objective goods, one of which is undoubtedly 
life and its protection.*’® 


Therefore, ... any law which allows extermination at the expense of 
human life, Le. abortion, would be contrary to the objective good and 
unacceptable under this theory of justice. To take the process a step 
further, the use of aborted fetal tissue would be contrary to the objective 
good of “life” because it, in a sense, legitimizes the abortion.*!” 


As this synopsis of the natural law position illustrates, many of the 
problems surrounding fetal tissue transplants stem from the issue’s 
“inextricable embroilment in the abortion debate.”*’* The use of tissue and 
organs from cadavers for transplants is generally ethically accepted. There- 
fore, it is not simply abortion as the cause of fetal death that renders 
transplantation of fetal tissue contentious, since transplantation of tissue 
from spontaneous abortions is directly analogous to any other cadaver 
tissue transplantation, and appears to be morally justifiable.*’° The aspect 
of fetal tissue transplantation that many natural law theorists find objec- 
tionable is the use of tissue stemming from a calculated decision to abort 
the pregnancy.*”° The “key issue, therefore, is whether elective abortion, as 
the main means through which fetal tissue may be acquired, is morally 
separable from the therapeutic goal of neurologic [or other] regeneration for 
recipients.”**’ 

The arguments made by natural law theorists are generally not centred 
on the issue of commodification, but rather reject fetal tissue transplan- 
tation at a more basic level regardless of whether the tissue is donated or 
sold by the woman who undergoes an elective abortion. 

Four main natural law arguments are made against the use of any 
tissue obtained from elective abortions: (1) users of fetal tissue are morally 
complicit in the abortion providing the tissue; (2) fetal tissue transplants 
result in societal legitimation of elective abortion; (3) fetal tissue transplants 
will encourage abortion; and (4) abortion of a fetus for the purpose of fetal 
tissue donation involves using the fetus as a means to another's ends. 
These arguments are premised upon the assertion that abortion is morally 
abhorrent. As Robertson notes, this premise is “not universally held in our 
pluralistic society.”*”” Robertson argues that if we reject this assertion, the 
arguments made against the use of fetal tissue in this context are uncon- 
vincing. However, even if we assume a moral abhorrence of abortion, a 
critique of the natural law arguments advanced may reveal that moral 
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abhorrence of elective abortion does not necessarily imply that using fetal 
tissue obtained from abortions for non-tissue procurement purposes is 
immoral.*”? (By contrast, again assuming moral abhorrence of abortion, 
the force of the four arguments must be conceded with respect to inten- 
tional pregnancies for tissue procurement purposes.) We will concentrate 
here solely on the procurement of tissue from abortions of unplanned 
pregnancies. 


(i) _ Complicity in Abortion: Moral Taint 
The premise ... is that knowingly profiting from an evil done to others 
makes one a moral accomplice in the commission of that evil. If induced 
abortions are evil, transplanting fetal remains makes one morally 
complicitous in the evil that makes the transplant possible.*** 


J.T. Burtchaell argues that by using fetal tissue derived from an elective 
abortion, the researcher or doctor is morally complicit with the abor- 
tionist.*”° The type of complicity identified by Burtchaell is “the sort of 
association which implies and engenders approbation ... [It] is detectable 
when the associate’s ability to condemn the activity atrophies.”*** It is by 
using the abortionist as a “ready supplier of tissue from unborn humans 
who have been purposely destroyed” that the scientist becomes an 
accomplice or confederate.*”’ 

B. Freedman, in his response to Burtchaell, concedes that the absence 
of a causative link between the occurrence of an abortion and the thera- 
peutic or experimental use of the fetal tissue derived therefrom is not fatal 
to a finding of moral complicity in an ongoing series of morally abhorrent’ 
acts, such as the use of a continuing supply of electively aborted fetuses.*”* 
Where Freedman finds Burtchaell’s argument troubling is in the manner 
in which Burtchaell rejects the view that complicity requires a causative 
nexus (link). According to Burtchaell, there is no need for a causative 
element to find moral complicity as long as there is a direct (albeit later) 
benefit from the harmful behaviour of another.**? Freedman demurs that 
if this were indeed the case, firefighters and their dependants and creditors 
would be complicit with the arsonist as they would indirectly benefit from 
the illegal acts of the arsonist.*°° Thus, in the absence of any involvement 
in the abortion itself (e.g., through a recommendation that the pregnancy 
be prolonged, or the abortion procedures altered), there is no complicity in 
the use of tissue obtained following an elective abortion.**! 

Robertson’s response to Burtchaell is similar to that of Freedman. 
Robertson holds that the fatal flaw in Burtchaell’s account of moral 
complicity is his inability to recognize that scientists may use and derive a 
benefit from selectively aborted fetal tissue without approving of the 
abortion. That is, “they are not accomplices in the prior evil merely by 
seeking to achieve some good from a contingent event over which they had 
no control.”**7 

Burtchaell’s subsequent rebuttal of this critique is interesting. While 
conceding that the actors involved may not in fact be either explicitly or 
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implicitly approving of the elective abortion that has produced the fetal 

tissue that they use, he describes their complicity as one of disregard: 
When we become accomplices in good we do applaud the deeds of 
others. When we become accomplices in evil we do the opposite: we 
avert our gaze, we fend off knowledge, we fancy that deeds done carry no 
taint for those who arrange to benefit from them. But the complicity 
remains. The alleged moral separation between researcher and 
abortionist is as effective a moral barrier as the fence between the 
L.G. Farben plant and Auschwitz.*** 


The problem with the concept of a complicity of disregard is that it is 
susceptible (as is the concept of a complicity of approval) to the argument 
that the use of organs from homicide victims makes neither the transplant 
doctor nor the recipient complicit in the murder that made those organs 
available. Such use does not imply approval of the homicide;*** nor does 
it engender disregard of the murder, or diminish efforts by the parties who 
use the victim’s organs to decrease the number of homicides. People who 
have benefitted in this way from a homicide do not view homicide as 
somehow less morally reprehensible, nor do they close their eyes to the 
horror of murders that occur in their society. As Burtchaell concedes, it is 
“a human estimate how close and operative complicity actually is.”**° 
Researchers and doctors using fetal tissue from elective abortions that did 
not occur for tissue-providing purposes may, for this reason, legitimately 
deny any complicitous taint, because there is sufficient dissociation 
between the abortion and the research or therapeutic use made of its 
product (especially given that the abortion will occur whether doctors 
choose to use the tissue to help others who are very ill, or whether they 
choose to have the abortuses destroyed).**° 

The complicity claim is distinctive by virtue of its non-consequentialist 
nature. Unlike the other arguments by natural law theorists and anti- 
abortion proponents (to be discussed below), “it focuses on the corruption 
of the agent apart from any further consequences, in this case, additional 
abortions.”*°” The other arguments are consequentialist in that they focus 
on certain allegedly negative consequences that may be entailed by the use 
of fetal tissue for research or therapy. These consequences include 
influencing public opinion about abortion and thereby causing societal 
legitimation of abortion, providing inducements to abort resulting in an 
increase in the number of abortions, and use of the fetus as a means to 
another’s ends. 


(ii) Influencing Public Opinion About Abortion: Societal Legitimation of 
Abortion 
Those who consider abortion to be morally abhorrent assert that fetal 
tissue transplants 
will make abortion less morally offensive and more easily tolerated both 
for individual pregnant women and for society. Those who object believe 
the result will be to so dilute the perceived immorality and undesirability 
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of abortion as to transform it into a morally positive act. This will 
encourage abortions that would not otherwise occur, and dilute support 
for reversing the legal acceptability of abortion, in effect creating 
complicity in future abortions.**® 


Robertson takes issue with the claim that the possibility of donating fetal 
tissue would change a society’s decision as to whether or not to make 
abortion illegal. He argues that the abortion debate is centred around the 
moral status of the embryo and fetus, and a majoritarian determination of 
fetal personhood would not be affected by possible “secondary benefits” of 
abortions such as fetal tissue transplants.** 

A different response to this argument is a refusal to respond to it in 
moral terms. Some commentators have asserted that the societal legitima- 
tion argument is fundamentally political, in that its purpose is to influence 
public opinion about abortion. In the absence of agreement “about the 
ethical or moral nature of abortion, one group’s attempt to enhance its 
political position should not justify a total ban on a life-saving tech- 
nology.”**° This response may be somewhat facile, because the charac- 
terization of the argument as political or moral is dependent upon which 
side of the argument one is on. Nevertheless, its political nature must be 
acknowledged. To G.J. Annas and S. Ellis, this is crucial: 

The primary objection to the use of fetal tissues from elective abortions 

appears to be a political one: if it were therapeutically successful, such 

use would create a new constituency — sick people who would benefit 

from such transplants, and their families — that would be opposed to 

the prohibition of elective abortion.**! 


In contrast, Freedman argues that while the debate surrounding abortion 
occurs in the political arena, it is essentially a moral issue and must be 
treated as such. “Thus, the ‘politics’ of abortion cannot be separated from 
the moral dimensions and must not be excluded from relevant consensual 
ethical deliberation, as will inevitably arise in discussing the use of fetal 
tissue from procured abortions.”**”” 

The true force of the social legitimation of abortion argument is 
unknown in the absence of empirical evidence to indicate that fetal tissue 
transplantation has affected society's moral perception of abortion. This 
evidence will not be available until the technology becomes more wide- 
spread. No doubt the interpretations of any such evidence will be highly 
contested. 


(iii) Creating an Inducement to Abort 

Natural law proponents consider abortion to be morally abhorrent. It 
is therefore evident that, if the availability of fetal tissue transplantation 
encourages women to choose abortion, and thereby increases the number 
of abortions performed, natural law proponents would reject fetal tissue 
transplants. Whether fetal tissue transplantation would provide an induce- 
ment to abort must be considered in each of three different scenarios: 
abortions of unplanned pregnancies, abortions of planned pregnancies that 


The Commercialization of Reproductive Materials and Services 505 


were intended to be carried to term, and intentional pregnancies conceived 
and aborted for tissue procurement purposes. 

It must be conceded that in conditions of scarcity the possibility of 
donating or selling fetal tissue for transplantation may induce women to 
become pregnant to procure fetal tissue for donation or sale. This point 
further buttresses the natural law demand for a ban on intentional preg- 
nancies for tissue procurement purposes.** It is less clear that the use of 
fetal tissue for transplantation would act as an inducement to women 
undecided as to whether to terminate their pregnancy.*“ The force of this 
argument depends on whether the supply of fetal tissue from elective abor- 
tions of unplanned pregnancies for reasons unrelated to tissue procure- 
ment will be sufficient to satisfy the potential demand for it. We will 
assume, for the sake of argument, that conditions of scarcity do exist. 

J.F. Childress identifies three potential incentives for abortion in the 
fetal tissue context. While the first two can be avoided by regulatory 
safeguards, the third is harder to dismiss and “remains speculative.”**° 
First, the incentive of financial gain may increase the number of abortions 
if women are allowed to receive payment for their fetal tissue. Impoverished 
women who become pregnant may be induced to abort by the prospect of 
financial rewards. Natural law proponents would therefore support a ban 
on payments to women for their fetal tissue in order to eliminate the 
financial incentive to abort.**° 

Second, the motivation of benevolence or altruism directed toward 
specific persons may encourage abortions that would not otherwise have 
taken place. This incentive is of far greater significance with respect to 
intentional pregnancies and abortions for donation to specific individuals. 
Nevertheless, women who are pregnant unintentionally or for purposes 
unrelated to fetal tissue procurement might decide or be persuaded to abort 
to donate tissue to a family member or friend who is desperately ill and in 
need of such tissue. A prohibition on recipient designation would avoid any 
such incentive. 

The third incentive argument concerns general altruism (i.e., the 
knowledge that fetal tissue may benefit someone unknown to the potential 
donor). This knowledge is unlikely to influence women to become pregnant 
for the purpose of aborting and donating fetal tissue. Where the pregnancy 
is unplanned and unconnected to any desire to create fetal tissue for trans- 
plant purposes, it is difficult to argue convincingly that knowledge of 
possible beneficial uses of such tissue will play a significant role in the 
decision to terminate the pregnancy. For example, the U.S. Report of the 
Human Fetal Tissue Transplantation Research Panel notes that “the rea- 
sons for terminating a pregnancy are complex, varied, and deeply personal” 
and that it is “highly unlikely that a woman would be encouraged to make 
this decision [to abort] because of the knowledge that the fetal remains 
might be used in research.”**’ Because neither side of the debate can 
produce empirical evidence regarding the impact of such knowledge, “the 
debate hinges on speculation, often shaped by sexist perspectives, about 
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women’s abortion decisions, and on answers to the moral question about 
which way society should err in such a situation of doubt.”** 

Opponents of abortion argue that women who are ambivalent about 
abortion will be able to rationalize the decision to abort by telling them- 
selves that they are aiding others.**” However, the Stanford University 
Medical Center Committee on Ethics, in its “Special Report” on the ethical 
use of fetal tissue in medicine, discredits this argument: the committee 
held that “in the light of the deeply personal and powerful physical, emo- 
tional, economic, and religious concerns of women considering abortions, 
it seems implausible that this knowledge would have any marked effect.”*© 
An analogy with the organs of persons who have committed suicide is 
appropriate: society’s failure to outlaw the use of such organs indicates a 
social recognition that important, difficult, and personal decisions regarding 
the termination of one’s life are unlikely to be determined by a potential 
secondary benefit to another.**’ If this is recognized in the context of 
suicide, it could also apply to the abortion and fetal tissue context. 

Despite the difficulties inherent in determining whether any one motive 
is a necessary and/or sufficient condition in a woman’s decision to abort, 
it would seem apparent that a woman’s consideration of the burdens of an 
unwanted pregnancy would overshadow the influence of general altruism. 
It is probably impossible to devise a procedural safeguard to eliminate any 
possibility that general altruism could be a decisive factor in the decision 
to abort, but it could be argued that this risk is slight, and is worth taking. 
Other risks — which are (arguably) far more serious — are undertaken 
every time we decide how high to set safety standards for products, or how 
high to set speed limits for vehicles.*” 


(iv) Treating the Fetus as a Means to an End 

An additional argument made by natural law proponents from a 
deontological perspective is that people must not be used as a means to an 
end, however favourable the end may be.** This argument is significantly 
more powerful in the intentional pregnancy context than in the case of 
abortions for reasons unrelated to tissue procurement: in the latter 
instance, it may be argued that the fetus will die regardless of the decision 
whether or not to donate or sell fetal tissue.** The pivotal distinction 
between intentional pregnancies for donation purposes and abortions of 
unplanned pregnancies with subsequent fetal tissue donation or sale is the 
element of intention. The argument that the end does not justify the means 
is not applicable to all types of fetal tissue donation, but does apply to 
intentional pregnancies for donation. That is, 

the end does not justify the means ... because the individual who 

knowingly and freely pursues a specific end, also (knowingly and freely) 

chooses the means to its fulfillment. In other words, intention is crucial 

to the moral relevance of the relationship.** 


Therefore, intentional pregnancies for fetal tissue donation or sale, 
termination of an unplanned pregnancy motivated primarily by a desire to 
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donate or sell,*°° and encouragement of another to undergo an abortion for 
the purpose of donation or sale are all actions where the individual intends 
the means (the abortion) and the end (fetal tissue donation) and is thereby 
responsible for them.*°’ The motivation for such actions may vary, from 
purely altruistic, to mixed, to self-interested; however, the element of 
intention remains present regardless of the motivation.**® Natural law 
theorists argue that in these cases, the end cannot justify the means, and 
such actions should be condemned. 

The discussion of complicity in the context of abortions of unplanned 
pregnancies with subsequent tissue donation suggests that in those 
situations, “the individual who intends to use the tissue in no way intends 
the abortion through which the tissue becomes available.”*°° Childress 
argues that where the means are not intended by the user, the abortion 
does not have to be justified by the subsequent therapeutic use of the fetal 
tissue to be ethically acceptable. 

Additional elective abortions [of unplanned pregnancies] do not consti- 

tute a means to the end of HFTTR [human fetal tissue transplantation 

research]. At most they are a possible consequence of the use of 

HETLRs ag 


In fact, with regard to abortions of unplanned pregnancies, it may be 
ethically unacceptable not to make good use of fetal tissue, considering that 
the only alternative is to dispose of it summarily.*® 


(v) Commodification 

A further natural law objection focusses solely on the issue of 
commodification. “[S]ome ethicists condemn [commodification] because 
they believe it shows disrespect for the sanctity of human life. These 
ethicists fear that people will suffer subtle, psychological harm if society 
begins to regard body parts as commodities for trade.”"*” M.B. Mahowald 
writes that “[t]lo construe human organs or tissue, even during the fetal 
stage, as property suggests a devaluing of what is human.” The argu- 
ment that commodification violates the fundamental principle of respect for 
life is even more persuasive with respect to fetal tissue than in the organ 
transplant context because of the fetus’s potential to become a human 
being. 

Some natural law theorists might possibly be content with a regime 
allowing fetal tissue transplants solely in cases where no financial 
inducements were offered to the supplier, and where the recipient was not 
designated by that supplier. These two conditions would avoid the prospect 
of intentional pregnancies for tissue procurement purposes. However, even 
under such circumstances, most natural law theorists would likely remain 
convinced of the merits of their complicity argument and would be unlikely 
to find the aforementioned constraints sufficient. 
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(c) Conservative Communitarian Theories 

This strain of communitarianism focusses on the need to enforce 
social morals to avoid the disintegration of society. Lord Devlin, the most 
famous proponent of this view, argued that 


society is not something that is kept together physically; it is held by the 
invisible bonds of common thought. Ifthe bonds were too far relaxed the © 
members would drift apart. A common morality is part of the bondage. 
The bondage is part of the price of society; and mankind, which needs 
society, must pay its price.“ 


According to Lord Devlin, the law must preserve social stability by 
upholding moral consensus, where consensus can be found. The problem, 
therefore, is to determine whether moral consensus has emerged, and to 
define its content. It is interesting to note that even Lord Devlin recognized 
that there were problems with the statutory prohibition on abortion in force 
in England at the time of his writings. He noted that the deleterious effects 
of an abortion law, such as illegal and dangerous abortions, illustrated 
“what happens to the law in matters of morality about which the commu- 
nity as a whole is not deeply imbued with a sense of sin; the law sags under 
a weight which it is not constructed to bear and may become permanently 
warped.”*® No doubt the lack of a social consensus about the morality of 
abortion will hamper efforts to ascertain whether such a consensus exists 
with regard to fetal tissue transplants; many of the moral objections to fetal 
tissue transplants stem from the source of the fetal tissue, which is usually 
elective abortions. 

Some commentators have considered the applicability of Devlin’s 
perspective to the fetal tissue context. For example, one commentator 
asserts that moral majoritarianism is unhelpful in this context “because 
there is no clearly defined public sentiment regarding the appropriate use 
of fetal tissue obtained either through spontaneous abortions or as a result 
of pregnancies conceived for abortion purposes.”** With respect to the 
latter method of procuring fetal tissue, it appears that almost all 
commentators condemn such actions as immoral.*°’ Similarly, there does 
appear to be an indication of consensus with regard to the commodification 
of fetal tissue. “Unanimity does not exist, but at least among researchers 
currently active in the field, a strong consensus exists that the fetal 
material must be donated.”*** One commentator has argued along these 
lines that “[a]ny commercial trade ... threatens to undermine the respect for 
life and things human that holds our society together.”**’ Nevertheless, we 
cannot necessarily infer a consensus among members of the general public 
from the possible existence of a consensus among researchers or commen- 
tators. This illustrates one of the fundamental problems associated with 
moral majoritarianism analysis. 

Other critics in the same vein as Lord Devlin predict a possible societal 
collapse if the technology is allowed to proceed, and argue that societal 
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moral consensus is required on this issue. These critics employ a “flood- 
gates” argument and 


articulate dark fears that the technology could trigger the start of a 
“brave new world” in which one generation rejuvenates itself with fresh 
tissue from the next. In response, proponents of the technology point 
out that many life-saving medical breakthroughs, such as blood 
transfusions and heart transplants, met similar resistance. Predictors 
of such dire consequences, they contend, simplistically seek to avoid the 
complexities that biotechnology creates.*”° 


A related argument is the “slippery slope” claim: this rests on the premise 
that society will be unable to place limits on the technology once it is 
unleashed. Other critics have found this argument unconvincing in the 
absence of “evidence about the likelihood that judgment and control will be 
exercised responsibly.”*” 

Some final comments on communitarian theories are in order. As 
noted in Part 3, modern communitarian theories criticize liberal theories for 
their impoverished view of the atomistic individual.*” However, the 
problems associated with the modern communitarian position are serious. 
In a heterogeneous society, where views on abortion and the use of fetal 
tissue vary dramatically, there is a risk that the majority could impose its 
conception of the “common good” on a minority that holds radically 
different views of the “good life.” While the desirability of community is 
convincingly asserted by writers such as Sandel, the dangers of a “tyranny 
of the majority” are particularly formidable in the fetal tissue context. 
Liberal theorists (as we have seen) would respond that individuals should 
be permitted to make their own decisions about supplying or receiving fetal 
tissue for research or therapeutic purposes: persons who disapprove 
should not be permitted to “impose” their preferences on those who dis- 
agree. The tension between liberal and communitarian theorists in this 
context seems particularly unamenable to resolution. 


(F) Radical Contingency Theories 


(a) General 

Contingency theorists regard preferences as socially constructed. One 
important contingency argument is that demand is not endogenous, but 
rather is socially constructed (exogenous). This argument is central in the 
context of technologies for the production of children, but it is less 
convincing in the fetal tissue context, given that fetal tissue is a potentially 
life-saving resource. Nevertheless, some contingency feminists do argue 
that the use of fetal tissue for research and therapeutic purposes is 
vulnerable to social construction: for example, Janice Raymond has argued 
that the evidence available regarding the medical success of fetal tissue 
transplants is unconvincing.*” Raymond describes the use of fetal tissue 
as follows: 
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Fetal tissue is becoming increasingly important to all sorts of high-tech 
medical research — to what I call “Rambo” medicine. Rambo medicine 
is based on male heroic technical prowess that requires more high tech, 
more high drama, more high publicity, more high funding, and more 
high risk for more women, with little immediate success — but of course, 
the promise of it. Rambo medicine, like messianic religion, is always 
promising a future that is yet unrealized. Rambo medicine is a medical 
eschatology of things to come.*” 


It must be noted that research, experimentation, and technology associated 
with the use of fetal tissue could potentially be very costly, and could place 
strain on health care budgets to the detriment of other necessary health 
care resources and services. Radical contingency theorists rightly caution 
us not to become so enamoured of the possibilities for fetal tissue 
transplantation that we neglect to attend to the social costs of these 
procedures and their likelihood of success. 


(b) Feminism 

Many feminist critics argue that both donation and sale of fetal tissue 
objectify the woman involved.*” For example, Raymond argues from a 
feminist viewpoint that women who donate fetal tissue are being 


used as fetal tissue banks. Feminists have pointed out the increasing 
tendency of the medical profession — especially in the area of the new 
reproductive technologies — to treat the fetus as a patient while 
minimizing the woman and making her into a mere environment for the 
fetus ... Fetal tissue transplants make women into incubators of life- 
saving tissue. Seen in the wider context of the new reproductive 
procedures in which women are being cast in the role of medical vehicles 
for all sorts of “miracle” technologies, fetal tissue transplants reinforce 
the woman as container.*”° 


Even if payment is banned, the mere fact of procuring fetal tissue for 
therapeutic purposes perpetuates the depiction of a woman as a “repro- 
ductive conduit,” and reinforces that reality.*”’ In other words, the woman 
is seen as someone through whom something, or someone (depending on 
one’s view of the status of the fetus), passes. The woman is not a “donor”; 
rather, she is a “source” of eggs, or fetal tissue, or babies. While these 
arguments are less persuasive in the context of an abortion of an 
unplanned pregnancy for reasons unrelated to tissue procurement, fetal 
tissue donation or sale in the context of abortions for tissue procurement 
purposes could 


reinforc[e] the perception and use of women as a breeder class and 
reinforces the gender inequality of women as a group. This is not 
symbolic or intangible but strikes at the core of what a society allows 
women to be and become. Taking the commerce out ... but leaving the 
practice intact on a noncommercial ... basis glosses over that essential 
violation.*”* 
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This argument implies that any type of fetal tissue procurement in the 
context of abortions for tissue procurement purposes causes harm to 
women and further contributes to and even celebrates their condition of 
inequality and subordination. 

Another feminist argument made with specific regard to the exogeneity 
of preferences focusses on social expectations and the social construction 
of women’s altruism. Altruism is influenced by “the relationships set up, 
social and economic, between the system and the donor.”*” These relation- 
ships are “strongly determined by the values and cultural orientations 
permeating the donor system and the society in general.”*°° Raymond 
argues that society’s “unexamined acceptance of women as reproductive gift 
givers is very much related to a longstanding patriarchal tradition of giving 
women away in other cultural contexts — for sex and in marriage, for 
example.”**' Choices to donate fetal tissue are made “within the context of 
a culture and tradition that orients [women] to give and give of them- 
selves.”** Raymond describes a “moral celebration of women’s altruism” 
that has blocked the move toward women’s self-awareness and self- 
determination.*” 

[Altruism] has been an instrument structuring social organization and 

patterns of relationship in women’s lives. The social relations set up by 

altruism and the giving of self have been among the most powerful forces 

that bind women to cultural roles and expectations. The ‘issue is not 

whether altruism can have any positive content in the lives of women, 

but rather that we cannot abstract this question from the gender-specific 

and gender-unequal situation of cultural values and structures in which 

new reproductive practices are arranged.*™ 


The merits of encouraging donation of fetal tissue must be “assessed within 
a context of political inequality, lest it help dignify inequality.”**° 

But while the above-noted arguments are highly critical of women’s 
“choice” to participate in supplying fetal tissue, they do not necessarily 
mandate an absolute ban. They do require, at a minimum, avoiding the 
inducement of pregnancies for tissue-procuring purposes, and regarding 
women’s apparent “altruism” in the fetal tissue context with a degree of 
circumspection. Contingency theorists remind us that rejecting the values 
of the free market and advocating altruism as a substitute can have serious 
implications for women, given the social, historical, and political context in 
which we live. 


Part 5. The Governing Principles 


| Introduction 

Both as individuals and as a community, we do not operate within a 
one-value view of the world. Most of us simultaneously espouse efficiency, 
distributive justice, relational, and probably other values. The task that we 
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confront, as individuals and as citizens, is how to reconcile, or weight, 
these values in particular contexts. While we do not pretend to be able to 
offer a meta-theory that weights these values in some general social welfare 
function, in the particular context of the commercialization of reproductive 
materials and services we believe that there are elements in each of the 
major normative perspectives reviewed above that justify recognition in a 
normatively defensible and coherent legal framework for regulating this 
class of activity. This is not to claim that these perspectives can be 
reconciled in all major respects, or that a compromise among them can best 
be justified as a necessary evil in order to secure some minimum necessary 
level of political consensus to support some set of public policies. While it 
may be true that a compromise will secure the necessary political con- 
sensus, we claim that on normative grounds a number of the critical values 
represented in these perspectives will properly inform the choice of public 
policies in this context. We make no apologies for this form of “moral 
pluralism”: it is not unprincipled to optimize across a set of values, all of 
which, to a greater or lesser extent, legitimately evoke our allegiance. 

From liberal autonomy, we acknowledge the concern that individuals 
on both the supply and demand sides should have a significant range of 
choices about the exchange and use of reproductive and fetal material and 
gestational services. We also accept that both suppliers and demanders 
ought to be provided with all relevant information about the physiological 
and psychological risks involved in these exchanges. 

From the application of Pareto-efficiency theory, we recognize that a 
distinction can be made (in the gamete, pre-embryo, and fetal tissue 
contexts) between exchanges following de novo procedures, which are more 
likely to leave one party worse off, and situations involving spares, where 
this is less likely to be true. Kaldor-Hicks efficiency (utilitarianism) draws 
our attention to the large number of parties affected by all transactions 
involving the exchange of reproductive materials and services. The 
interests of all these parties must be taken into account. Utilitarianism 
also reveals that research interests in the gamete, pre-embryo, and fetal 
material context are important because they have the potential to benefit 
all of society. One other significant insight is the recognition that 
prevention of infertility may be far less costly (in terms of psychological 
pain, health risks, and social resources) than use of the new reproductive 
technologies. 

From the essentialist and contingency theorists we adopt the idea that 
reproductive material and services, and fetal material, have significant 
personal and moral connotations, for both the individual and the collec- 
tivity. We acknowledge the feminist concern that demanders explore 
alternate ways to share themselves with others, so that we, as a society, 
will not focus excessively on promoting the production of children and 
women’s role in that process. We also accept the contingency theorists’ 
argument that the demand for reproductive material must not be taken as 
“given” — it is inappropriate to assume that simply because a demand 
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exists, supply must be increased to meet it. When it is possible that 
demanders (particularly women) are subject to strong social pressures to 
have children, and when, on the supply side, suppliers face psychological 
and physiological risks, and technologies are costly, it seems reasonable to 
consider ways to reduce demand, rather than simply promote an increase 
in supply. 

Like distributive justice theorists, we recognize the serious possibility 
that supply-side inducement effects, differential pricing, and demand-side 
discrimination might prejudice the lot of disadvantaged persons. Given 
contingency and essentialist concerns about the personal significance of 
reproductive material, these disproportionate effects seem particularly 
serious. We also note the cost of the technologies, and their potential to 
draw resources away from other pressing social needs, should com- 
modification become widespread. 

It is apparent that among the major normative perspectives there are 
significant areas of agreement (e.g., feminists would agree with autonomy 
theorists that single and lesbian women ought to have access to reproduc- 
tive materials), and disagreement (e.g., autonomy theorists have no objec- 
tion to financial inducements on the supply side, while distributive justice 
theorists might want payments limited).*® It is impossible for us to recon- 
cile all the competing normative concerns within a single set of regulatory 
principles, and it is clear that the least moderate versions of each normative 
perspective would be very difficult to incorporate within a scheme that 
seeks out maximum common ground. While there is some degree of plas- 
ticity within the frameworks such that commonalities between seemingly 
conflicting perspectives may be found, at times values conflict so sharply 
that choices are unavoidable. 

We propose to make these choices on the basis of the role that we 
believe commodification ought to play in the debate about the use of repro- 
ductive materials and services. It is our mandate to define a role for com- 
modification, but commodification cannot be considered outside its current 
social context — and it is obvious that the debate around the use of repro- 
ductive materials is highly complex. There is a wide range of competing 
values, ethics, and convictions about use of supplied reproductive materials 
and services, and the experimental and therapeutic use of aborted fetuses. 
The concept of a “need” for reproductive material and technologies is also 
complex and contentious: while it is possible to argue that fetal material 
is “needed” as an (albeit experimental) part of a medical treatment, it is 
difficult to make the claim that reproductive material and gestational 
services are medically “needed,” since infertility does not necessarily 
threaten the health and life of the individual or couple. The idea that 
reproductive material ought to be thought of as a medical treatment 
because the emotional distress of some infertile persons could be termed 
a psychological “need” is also controversial, since there is reason to suspect 
that “preferences” for genetically or gestationally related children may be in 
part socially contingent and constructed. In view of the profound personal, 
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moral, and ethical nature of these controversies, and the extent of disagree- 
ment, we hesitate to assign an active role to commodification. This means 
that, given the uncertainties, ambiguities, and controversy over the 
personal, moral, and social implications of use of materials and technolo- 
gies, we are reluctant to use commodification to induce more individuals 
and couples to participate in the use of supplied materials and the tech- 
nologies; at the same time, given the diversity of views, we hesitate to adopt 
measures that would drastically restrict or ban the exchange of materials. 

Our solution is to isolate commodification from the controversy: to 
hold it constant, and allow the other variables — scientific data, morality, 
public opinion, and philosophical argument — to drive the debate. To this 
end, we would assign commodification a “neutral” role: we would refrain 
from using commodification to significantly increase the level of activity, 
but we would also decline to eliminate commodification altogether. (This 
is not to say that we would assign the state a neutral [i.e., uninvolved] role: 
the parameters of state involvement will be explored more thoroughly 
below.) We propose a regime of “constrained commodification” (defined in 
Part 1, and again below), intending it to have this effect: it would enable 
those who are resolved to donate or acquire materials and to use the 
technologies to do so, but it would not of itself (by means of financial 
inducements) encourage the participation of anyone who was not already 
motivated by other goals and values. The parameters of this “neutral,” 
“constant,” or “isolated” role for commodification are explored more fully as 
we set out the four principles that represent our attempt to synthesize the 
elements that we have chosen from the various normative perspectives. 
These four principles, and the accompanying role for commodification, will 
drive our proposals for regulatory regimes in Part 6. 


li The Four Principles 


(A) The Principle of Uniqueness 


(a) Blood and Kidneys 
The first principle is that reproductive material and services are 
unique and must be regulated in a manner different from that which may 
be appropriate for other bodily materials, regenerative (e.g., blood) or non- 
regenerative (e.g., organs).*°’ The lack of analogies becomes apparent when 
one considers the difference between people’s attitudes to blood and organ 
donation and their feelings about donation of reproductive material. For 
example, it is common for blood donors to sport a sticker in the shape of 
a drop of blood on their lapels following donation. But it is difficult to 
imagine men wearing a sperm sticker, or couples wearing matching pre- 
embryo stickers, following donation of reproductive material. Currently, 
sperm suppliers seem quite secretive: it is not a matter discussed in the 
workplace as is blood donation. Organ donations are also different: while 
a large percentage of citizens are willing to sign organ donation cards so 
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that their organs may be used after their death, many would feel differently 
about their ovaries being extracted and their ova used for the creation of 20 
or 30 children, for example. Spouses and other family members might also 
feel disturbed at the thought of their partner’s reproductive material being 
used to create children related to that partner but unrelated to themselves: 
these feelings would not be evoked at the donation of organs, such as 
kidneys. 


(b) The Personal Aspect 

The traditional connection of reproductive material with sexuality — 
usually thought of as a private and personal matter — is another factor in 
people’s reluctance to treat reproductive material as they would organs or 
blood. Sociobiologists argue that all people, like animals, desire to bring 
offspring into the world to perpetuate their particular genetic material.**® 
But the current shortage of sperm, ova, and pre-embryos calls this argu- 
ment into question: the very reason that we might consider introducing 
commodification is to induce individuals to overcome their observed 
reluctance to part with their reproductive material. The reason that few 
individuals currently volunteer to donate, even when donation is painless 
and consumes a minimal amount of time (e.g., sperm donation, which is 
less painful and time-consuming than blood donation) and even when the 
material is already in existence (e.g., spare pre-embryo donation), can only 
be that people have strong personal feelings and moral beliefs about their 
own genetic material. Decisions about whether to assist in creating a 
unique new human being reflect a combination of emotions and strongly 
held intellectual, spiritual, and moral convictions. 

Gestational services and fetal material have personal and unique 
aspects also. Gestational services are unlike other physical labour in that 
the fetus is developing within (and, importantly, in connection with) the 
woman’s own body. The desire to experience pregnancy, and to know they 
have nourished the fetus and given birth to the child, may be reasons why 
some female demanders prefer to make use of supplied gametes and pre- 
embryos rather than to adopt. The presence of strong personal and moral 
convictions in the fetal tissue context is amply demonstrated by the 
powerful emotions and variety of opinions evoked by the abortion debate. 
Yet, despite the range of disagreement on the subject of abortion, we believe 
that most individuals would agree that the fetus is worthy of a degree of 
respect by virtue of its biological status as a genetically unique potential 
human life. 


(c) “Need” and Demand for Reproductive Material and Services 

It is also clear that there are very real physiological and medical 
distinctions between the need for reproductive material and services and 
the need for blood and organ donation. Demanders of blood and organs 
often will die without them, but demanders of reproductive material and 
services are typically physically sound and are, in the case of reproductive 
material, more likely to continue to be healthy if they do not receive the 
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material they demand (i.e., to use materials demanders must assume 
medical risks).*°? While the psychological pain of some childless individuals 
may be significant, it is unlikely to be life-threatening, and some potential 
substitutes for a genetically or gestationally related child are available.*”° 
This distinction between urgent medical need for blood and organs and 
perceived psychological need for children requires that demand for repro- 
ductive materials be evaluated on its own merits, and not analogized to 
demand for other bodily materials. By contrast, the demand for fetal 
material is analogous to the demand for blood and organs, because fetal 
material may be necessary for the continuance of an existing human 
being’s life. 

(B) The Principle of Enablement (Not Inducement) 


(a) Arguments For and Against Emphasizing Distributive Concerns 

Given the deeply personal and controversial nature of reproductive 
materials and services, our second principle — premised on the fact that 
commodification has powerful incentive effects that disproportionately affect 
the disadvantaged — becomes especially important. Many theorists, not 
exclusively from the distributive justice perspective, argue, and we agree, 
that monetary inducements directed at overcoming strong convictions of a 
personal and moral nature are inappropriate, and become more so when 
it is the poor who will be disproportionately induced to participate. For 
example, Cass Sunstein argues that laws should properly reflect the 
majority's “preferences about preferences,” or second-order preferences, at 
the expense of first-order preferences.**’ This phenomenon — voluntary 
foreclosure of certain choices — is the political analogue of Ulysses and the 
Sirens.*** Such measures may be regarded as an effort by citizens to 
protect themselves against their own transitory and perhaps misguided 
choices; this is a kind of pre-commitment policy. 

The counter-argument, made strongly by Posner — that the supply of 
reproductive materials and services would be only one more of many 
undesirable jobs filled by society’s poor — is unconvincing.**% This: 
argument underestimates the unique nature of this activity, and could also 
be used to justify the opposite conclusion — not imposing another undesir- 
able burden on the already disadvantaged poor. Posner also argues that 
paying the poor to perform undesirable jobs is distributively just because 
it improves their lot in life by making them financially better off.*% 
However, this argument fails to take into account the nature of the activity 
in question — it is admirable to improve the financial circumstances of the 
poor, but at what personal and moral cost to those persons? Other dis- 
tasteful jobs that one might take on for financial motivations, e.g., janitorial 
services or garbage collection, are qualitatively different from the provision 
of genetic or fetal material or gestational services. It is also distasteful to 
many to imagine a society where poorer persons seeking to improve their 
lot in life are presented with a strong financial inducement to sell their 
reproductive material or services to wealthier persons. Clearly, it would be 
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preferable to at least attempt to extend to poorer persons a small part of the 
range of choices (including education, job skills training, employment 
opportunities, day-care, etc.) that are available to wealthier persons.*® If 
one were to adopt Posner's position, one could quite readily justify post- 
poning structural modifications to society, such as the extension of the 
choices and opportunities outlined above, until the poor had exhausted 
income opportunities from their other natural endowments (their reprod- 
uctive materials and capacities). 

Another argument made by some feminists is, ironically, similar to the 
Posnerian argument, differing only in the conviction that it would be best, 
in an ideal world, if no one were to become a supplier. This line of 
argument holds that, since the supply of reproductive material and services 
is a bad job that, ideally, no one should need to accept, anyone who does 
so should be paid very well.*°° The paradox of this argument is apparent: 
high payment will induce more people to enter an activity that is already 
perceived to be undesirable. There is also a short-sighted quality to this 
argument: paying a subset of disadvantaged people to participate in 
undesirable activities may increase their income but diverts attention from 
the systemic inequalities in society and the labour market, factors that 
cause people to become and stay poor. 

Turning to primarily demand-side issues, Posner’s argument that in 
a system of unconstrained commodification more suppliers would enter the 
market and would compete down to (opportunity) cost, thereby making 
materials and services more financially accessible to poorer demanders, is 
also highly problematic. The market would generate differential pricing 
(such that materials and services produced by persons of different racial 
backgrounds and attributes would be priced differently), which could 
potentially alter the way that we as a society perceive and value our 
constituent members. Children produced from materials sold in such a 
market might also come to see themselves as more or less valuable than 
other children with different racial backgrounds and attributes. This type 
of market would also offer a disproportionate share of the increased 
selection of materials and services to wealthier demanders who could afford 
to pay for the more highly demanded (and accordingly more expensive) 
materials and services. Moreover, any benefits that wealthy and moder- 
ately less wealthy demanders would derive from an increased amount of 
materials and services on the market would entail emotional or psycho- 
logical hardship for poorer suppliers, who would have been financially 
induced to overcome their moral reluctance to participate in these 
exchanges. Finally, a subset of poorer demanders would be excluded from 
participation because they lack the resources to pay market prices, even 
when these prices are close to cost. The benefit that the less advantaged 
would derive from a system whereby wealthier demanders exchange 
money for reproductive materials from poorer suppliers, who risk physical 
and emotional harm (and may be paid at a rate marginally above cost, 
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particularly if they do not possess highly demanded characteristics), while 
some poorer demanders are unable to obtain materials, is questionable at 
best. 

Faced with such difficulties, some might argue that an unconstrained 
market on the supply side and state allocation or subsidization on the 
demand side is a possible alternative. But a supply-side market would still 
generate differential pricing, and paying market prices to suppliers could 
place a serious strain on health care budgets, such that the financial 
feasibility of state involvement in this area would be called into question. 
Thus, if some suppliers were well paid, it would not only be at the risk of 
inducing them to overcome their moral convictions, but would also be to 
the detriment of poorer demanders, who may lose state support in this area 
if involvement becomes too expensive. Importantly, if state involvement 
were to continue in this type of market, it would be to the detriment of 
those individuals who would be deprived of other (perhaps life-saving) 
medical resources due to the diversion of health care resources to 
applications of the new reproductive technologies. 

It is clear that monetary inducements will always disproportionately 
affect the poor: even small sums may induce the indigent to participate as 
suppliers, and it would be next to impossible to offer enough money on a 
consistent basis to systematically induce the wealthy. It is also apparent 
that the tax and transfer system (the mode of income redistribution 
favoured by Rawls) will be unable to remedy vast wealth differentials among 
potential demanders, or remedy the relative poverty of many potential 
suppliers, so as to make access to a relatively unconstrained market 
distributively just (at least in the foreseeable future). Insofar as we are 
particularly concerned about distributive consequences when the material 
in question has strong personal and moral implications, it follows that 
unconstrained commodification of reproductive material is unacceptable. 
However, banning the use of supplied reproductive materials and services 
and fetal material also seems a drastic measure. We would prefer to permit 
the exchange of these materials and services, while attempting to anticipate 
and constrain many of the possible negative effects. Accordingly, we are in 
favour of what we have called “constrained commodification.” As noted 
above, this orientation toward enablement, not inducement, is informed by 
our first principle (the Principle of Uniqueness); its implications are 
explored in the two remaining principles (the Principle of Constrained 
Choice and the Principle of Fair Access). 

Finally, we invite the reader to look to each individual regulatory 
scheme outlined in Part 6 to understand how we would apply the concept 
of constrained commodification. While the application of this concept is 
modified slightly to meet the particular issues relating to each type of 
material and service, we have attempted to maintain a high degree of 
consistency. 
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(b) Enabling Altruism 

If the supply of materials and services is to be increased, measures 
that do not involve substantial monetary inducements (which may induce 
disadvantaged persons to bear a disproportionate share of the physical and 
psychological risks entailed) must be considered. Appeals to altruism, 
unlike financial incentives, would draw a relatively equal response from all 
socioeconomic groups in society. However, while the wealthy can afford to 
be altruistic (that is, they can afford transportation costs, foregone wages, 
babysitting expenses, etc.), the less well off (who are also motivated by 
altruism) can ill afford these basic expenses. Therefore, it would seem 
appropriate to offer compensatory payments — reimbursement for travel 
costs, out-of-pocket expenses, and some basic time costs — to enable all 
persons who wish to participate to do so. It is essential that these 
payments be “enabling” only, i.e., they must be compensatory without 
having an inducement effect. Compensation for a supplier’s time is 
problematic since, generally speaking, payments equal to an individual's 
opportunity costs (the money that the individual would otherwise earn) may 
make the individual indifferent between participating in the activity and 
continuing in her or his normal employment; and payments in excess of 
opportunity costs function as an inducement to participate in the activity. 
We would suggest that compensation for a supplier’s time be set slightly 
below the minimum wage,*’’ with special provisions for those on social 
assistance and those not employed in the labour market.**8 This level of 
compensation would achieve our goal of facilitating altruism by offering 
compensation without causing inducement effects for the poor. 


(c) The Research Subject Analogy 

Our position with regard to compensation rather than inducement 
receives support from the ethical recommendations of the Medical Research 
Council of Canada (MRC)*” and the Office of Research Administration at 
the University of Toronto in their guidelines on the use of human subjects 
for research.°° Research subjects are in a position similar to that of de 
novo gamete, pre-embryo, and fetal tissue suppliers and of women pro- 
viding gestational services — they are incurring risks and expenses to 
participate in a medical procedure that is not of direct therapeutic benefit 
to themselves. Since subjects do experience some discomfort and incon- 
venience, and reap no direct medical benefits from the procedures, it would 
seem unjust not to offer compensation; however, the MRC and the Office 
of Research Administration are concerned that when money is introduced, 
less well off persons will be disproportionately attracted as subjects.°°! The 
solution reached is to offer compensation for out-of-pocket expenses and 
to pay for time at a rate no higher than the minimum wage — in effect, to 
enable altruism by offering reimbursement for certain legitimate expenses 
but not to offer inducements.°” Both the concerns and the solution are 
clearly very similar to our second principle. 
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(a) Justifiable “Discrimination” 


(i) Supply Side 

Altruistic suppliers of materials or services may be more likely than 
paid suppliers to be truthful about the presence of genetically linked 
diseases in their family histories, and about their current state of health,°™ 
but even an honest supplier may not be aware that she or he has a 
sexually transmitted disease. We would therefore require all prospective 
suppliers to undergo blood tests and other necessary medical tests. 
Psychological screening, designed to discover whether the prospective 
supplier is able to understand the implications of supplying materials or 
services and is consenting to the procedure, may also be important. (Those 
incapable of consenting, e.g., mentally retarded or mentally ill persons, 
would not be permitted to participate.) 

In the context of reproductive materials and services, it would also 
seem reasonable to take account of concerns that the number of children 
genetically related to one individual supplier not become large enough that 
the children could unknowingly meet and have children of their own 
together. This concern could be met by establishing a limit on the number 
of children that one supplier could parent (including the children that the 
supplier has produced for herself or himself).°* 

Some studies have suggested that a central record-keeping agency*™ 
be established to record information regarding the number of children that 
a given supplier has parented, and to inform recipients if genetically linked 
diseases develop in the supplier after the child has been born.° The 
supplier would also be informed if the child developed genetically linked 
diseases. This information could be relayed through a central agency, 
without revealing names or other identifying information. A central agency 
could also be used for the initial matching of prospective suppliers and 
demanders, and for the facilitation of continuing contact between the 
parties where this is desired. We discuss this possibility in more detail 
below. 


(ii) Demand Side 

We would require prospective recipients of reproductive materials and 
services, like prospective suppliers, to meet certain minimum medical and 
psychological criteria. Some would argue that the state ought not to set 
any requirements for demanders since the state does not purport to restrict 
anyone from having children naturally. Others might argue that use of 
supplied materials is more similar to adoption than to natural repro- 
duction, and that standards are routinely set to screen adoptive parents. 
Regardless of whether natural parenting or adoption is the better analogy, 
it is clear that the state does set minimum standards for all parents once 
the child is born: the state may assume custody of the child if its parents 
are subjecting it to abuse or neglect. It would not seem unreasonable to 
require prospective recipients to meet minimum conditions necessary for 
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the safety of the child. For example, recipients who would pose a threat to 
the child’s safety include untreated hard drug addicts, sex offenders, etc. 

One could also imagine purely medical restrictions on access to 
reproductive materials and technologies, and the therapeutic use of fetal 
material: persons with a very low probability of conceiving or sustaining 
the pregnancy, or benefitting from the transplant, might not be permitted 
to participate. This would be similar to the current practice of allocating 
expensive medical resources (such as organs for transplant, and use of 
dialysis machines) only to those who have some probability of significantly 
benefitting from them. 

While some grounds for restricting access to reproductive materials 
and services are legitimate, others are unjustifiably “discriminatory” in that 
they do not have a bearing on the demander’s ability to parent a child. We 
would suggest that race or ethnic background, socioeconomic status, 
sexual orientation, and marital status of demanders ought to be included 
among the grounds for discrimination considered unjustifiable. That is to 
say, we would not, from the start, exclude demanders from participation in 
exchanges on the basis of these characteristics; the question of whether 
suppliers and demanders should be permitted to “discriminate” by speci- 
fying which characteristics they would require in an exchange partner will 
be discussed below. 


(iii) Spousal Consent for Reproductive Materials and Services 

Another issue is whether the consent of spouses or partners ought to 
be obtained before suppliers or recipients are permitted to participate in the 
exchange of reproductive material or services. We are reluctant to require 
the spouse’s or partner’s consent, since this would significantly impair the 
autonomy of the supplier or recipient. On the supply side, in situations 
where the materials or services in question involve the body of only one 
partner (and where the material, or child, produced will be transferred to 
the demander such that the supplier’s partner incurs no support obliga- 
tions), we would not require spousal consent. Thus, gamete suppliers and 
gestational service providers would not be required to obtain their spouse’s 
consent. It would seem reasonable to require the consent of both partners 
in the case of pre-embryo supply, because both partners have contributed 
to the creation of the material. 

The situation with regard to the demand side is more complex, 
because a child who will require financial support and emotional nur- 
turance will potentially be produced. It would seem unjust to require the 
recipient’s spouse or partner to provide support for the resulting child if 
he’ was not aware of, and accordingly did not participate in or otherwise 
consent to, the use of supplied materials and services. The Reid Report, 
produced by the combined ethics committees of two Canadian medical 
societies, concluded that recipients should be permitted to obtain materials 
without their spouse’s knowledge or consent, but the non-consenting 
spouse should be relieved of support obligations to the resulting child.° 
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This proposal seems reasonable in principle, but how it would be imple- 
mented in practice is problematic. The Report recommends that the doctor 
inform the recipient’s spouse at the time that a request for materials is 
made, “so that paternity assumptions not be invoked through deception.”°” 
An obligation such as this seems both to violate the duty of confidentiality 
owed to the patient and to require a significant intrusion into the patient’s 
privacy. However, it is possible that if the clinic does not inform the 
recipient’s spouse that the recipient is receiving donor materials, the 
recipient could allow her spouse to assume that the child is genetically 
related to him. He would then register his own name on the birth certi- 
ficate and become responsible to support the child, which is likely to result 
in a significant degree of emotional involvement and a large expense over 
a period of many years. Ideally, in a society where relational understand- 
ings of parenthood predominated and genetic ties were considered less 
important, a possible subsequent discovery that the child was not gene- 
tically related to him would not cause significant disturbance to his 
relationship with the child (although the element of what could be perceived 
as deception might trouble his relationship with his spouse). But realis- 
tically, in our own society, some persons who subsequently discover that 
their child is not genetically related to themselves might become distraught, 
and the child herself might bear the brunt of her social parent’s emotional 
reaction — which would clearly be an unjust and highly undesirable 
eventuality. 

One solution might be to advise the prospective recipient at the time 
of her first inquiry that if she should decide to make use of donor materials 
her spouse will be informed®’”° and that he is entitled to refuse to support 
the child. This may act as an incentive to the prospective recipient to 
discuss the matter with her spouse or to consider whether she can afford 
to support the child on her own. This would seem to be a reasonable 
compromise solution: it permits the recipient to use donor materials even 
if her spouse refuses consent, and it also permits the spouse to decide 
whether or not to participate in raising and supporting the prospective 
child. 

However, the question of an appropriate time period to permit the 
unconsenting spouse to make his decision about whether to parent (and 
support) the resulting child must be addressed. It would seem extremely 
harsh from the point of view of the resulting child (and also of the couple 
and family unit) to permit the unconsenting spouse to establish a rela- 
tionship with the child, and indeed participate in raising it, without 
incurring any obligation to support that child — merely because he did not 
consent to its original conception or gestation. It would seem appropriate 
to establish that relief from support obligations would be available only if 
the parties separated or divorced prior to the child’s birth.*’’ Moreover, 
current family law provisions may well hold a partner who is in a parental 
relationship with a child (whether the child is genetically or gestationally 
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related to that person, and whether that person consented to the child’s 
conception and gestation or not) responsible for supporting the child.5! 


(C) The Principle of Constrained Choice 


(a) Information and Licensing 

The third principle we propose is that a significant range of choices be 
available to both suppliers and demanders: suppliers and demanders must 
be given as much discretion as possible to determine their own arrange- 
ments. To make these choices, suppliers and demanders must be provided 
with all relevant information about risks, costs, benefits, alternatives, etc. 
We recognize that informational “counselling” may be most effective when 
it is administered by individuals who are sensitive to the particular 
situation and concerns of the persons they are serving. We would therefore 
recommend that the state establish minimum standards and guidelines 
(establishing, for example, what information must be provided and what 
screening criteria are to be applied) and grant licences for individually and 
group-operated clinics. In the context of reproductive materials and 
services, one could imagine certain groups (for example, religious or 
cultural groups, disabled persons, gay and lesbian organizations, feminist 
groups, and persons from minority ethnic groups) meeting licensing stand- 
ards and administering their own clinics.°’* This system would ensure that 
consistent standards are maintained, but that suppliers and demanders 
from different backgrounds can ask questions, share experiences, and 
participate in an environment that is comfortable for them. 


(b) Entitlements and Contracting 

Another important role for the state is in the establishment of 
background entitlements and the designation of which entitlements can be 
waived or contracted around. We are in favour of background entitlements 
because they ensure a degree of certainty and predictability, but we would 
permit contracting around certain entitlements so as to provide individuals 
with as many choices as possible. One entitlement would be a presumption 
of anonymity: suppliers and demanders would be entitled to participate in 
exchanges without contact with each other. This would protect the interest 
of both parties in maintaining privacy and avoiding unwanted interference. 
However, suppliers and demanders would be free to contract around this 
entitlement and decide to meet and become acquainted, if they so chose, 
before participating in the exchange of gestational services, gametes or pre- 
embryos, or even fetal material. 

When allowing for the possibility of contracting around background 
entitlements, it is important to distinguish between agreements that are 
reached ex ante and those that are reached ex post (that is, agreements 
made before, rather than after, the materials are used or the service 
commenced). It is important to strike a balance between allowing parties 
as much freedom as possible to make (and change) arrangements to fit 
their particular needs, and recognizing the need for parties to know what 
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to expect of each other and be able to predict the consequences of their 
choices. For instance, it would seem reasonable to allow all parties to an 
exchange of sperm to mutually agree, ex ante, that the genetic father would 
receive pictures of the child, but would not visit,°'* and it would also seem 
reasonable to hold the genetic father to that agreement ex post, rather than 
permit him to attempt to renegotiate via the central agency, or attempt to 
contact the demanders directly. If parties were not held to their agreements 
ex post, one could imagine that the central agency might be overwhelmed 
with requests to renegotiate: suppliers and demanders might continue to 
contact the agency repeatedly over long periods of time, and the costs of 
administering a renegotiation process (in terms of both the financial, 
bureaucratic costs and the emotional costs to the parties) could be sub- 
stantial. While these restrictions on renegotiation may seem strict, it is 
important to recognize they apply only to situations in which the parties 
have chosen, ex ante, not to exchange full names and addresses for the 
purpose of ex post renegotiations. In other words, parties are still free to 
agree ex ante to leave open the possibility of ex post renegotiations, and to 
conduct these negotiations among themselves rather than through the 
central agency. 

Yet, while we believe ex ante agreements ought to be consistently 
enforced ex post, we would add one significant qualification: we would 
include in every ex ante agreement a non-waivable background entitlement 
allowing suppliers a period in which they could choose to “opt out” of the 
agreement.°'° We would not. allow parties to contract around this entitle- 
ment because we believe the entitlement is an important way of safeguard- 
ing the voluntariness of the agreement and recognizing the possibility of 
subsequent regret. The opt-out period would need to be sufficient to allow 
the supplier time for second thoughts (e.g., time for the supplier to rest and 
take steps to recover herself emotionally after the birth, abortion, or 
gamete-procuring procedure). However, the period should not be so long 
that the usefulness of the material is compromised, or undue hardship 
caused to the demander (who must endure correlative uncertainty). The 
number of days or weeks chosen for each type of exchange should reflect 
a balance between respect for a legitimate process of reconsideration or 
change of circumstance, and the need of all involved for resolution and 
certainty. With regard to the exchange of gestational services, it is relevant 
to note that, in the context of adoptions in Ontario, that period is four 
weeks.°’© We would not permit an opt-out period for demanders, because 
the opt-out is premised upon the concept of reconsidering the exchange in 
light of physical and psychological experiences occurring during the course 
of procuring or creating the material; demanders do not share these 
experiences, and it seems unreasonable for the supplier to undergo risks 
involved in producing the material (or, in the gestational services context, 
the baby) only to have the demander opt out arbitrarily (perhaps, in the 
gestational services context, because the baby is not exactly as expected). 
But while demanders would not be permitted to opt out, we would permit 
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them to return unused reproductive materials, or, in the gestational 
services context, place the baby up for (subsequent) adoption. The latter 
is aright that other parents already have, should unforeseen circumstances 
such as marital breakup affect their ability or desire to rear the resulting 
child. 

Should suppliers decide to opt out of the agreement, we would, by 
analogy to rules applying to research subjects, allow them to keep 
payments earned up to the point of opt-out.°’” Withholding compensatory 
payments from suppliers makes it difficult for them to terminate their 
participation because they have invested time, effort, and out-of-pocket 
expenses in the exchange, in which they have been participating on an 
altruistic basis (i.e., they were participating with the intent of providing 
materials or services for the benefit of demanders). But if suppliers decide 
to opt out after the material (or, in the gestational services context, the 
baby) has been produced and retain the material (or baby) for their own 
use, they should be required to reimburse the state for the expenses of 
producing the material (or baby), because suppliers in these circumstances 
have become demanders (using materials for the production of their own 
children) rather than suppliers (providing materials or services for others). 
This provision would guard against opportunism on the part of persons who 
might otherwise have an incentive to purport to be suppliers, then deliber- 
ately opt out in order to produce materials (or babies) for themselves at the 
state’s (and the demanders’) expense. 


(c) Informational Entitlement for Resulting Children 

We would also permit children who have been involved in exchanges 
of materials or services — whether born from supplied materials or gesta- 
tional services, or perhaps as recipients of fetal material — to access their 
medical and administrative records at the central agency, once they have 
reached the age of majority.°’* We would not, however, permit the child to 
have access to the supplier’s name or other identifying information without 
the supplier's consent. It would, nevertheless, seem advisable for provi- 
sions governing children produced as a result of the new reproductive 
technologies to be harmonized, in this regard, with provisions governing 
children adopted following natural pregnancies.°”° 


(d) Specification of Characteristics 

A key issue (particularly for autonomy theorists and some feminists) 
is the question of what characteristics suppliers and demanders can specify 
about each other. Autonomy theorists might agree with us that it would be 
inappropriate to exclude persons from participating in the market on the 
basis of racial or ethnic background, socioeconomic status, sexual orien- 
tation, or marital status, but might add nevertheless that suppliers and 
demanders ought to be able to specify their preferences in this regard and 
be matched accordingly. We agree that suppliers may well be concerned 
about the person or persons who will parent their genetically related child, 
and demanders may be interested in the characteristics of the person or 
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persons who will contribute the genetic material for the child they will raise. 
But to permit suppliers and demanders to specify race, sexual orientation, 
marital status, or attributes (e.g., height, eye colour, musical ability, IQ), or 
demanders to specify whether they want a male or female child, raises con- 
cerns about the reinforcement of negative stereotypes and discriminatory 
attitudes and promotes prospects for genetic engineering (i.e., selecting or 
manipulating genetic material in order to promote or produce certain 
characteristics). There is also the concern of feminists, discussed in Part 
4, that demanders might expect a “made-to-order” baby, and would be dis- 
appointed if their baby did not display the qualities they “ordered.” 

Placing emphasis on various characteristics poses many other 
problems. For example, it can detract from a holistic view of personality 
and human potential; also, attributes such as musical or athletic ability are 
difficult to define, and suppliers and demanders could have different 
understandings of what these terms imply. It must also be recognized that 
it has not been established that attributes such as sexual orientation or 
musical ability are genetically identifiable or heritable; in any event, the 
child’s characteristics will be the result of a myriad of environmental 
circumstances and the complex interaction of the genetic material of both 
parents. Finally, because the state administers the matching of suppliers 
and demanders, it may appear to be sanctioning or granting a measure of 
legitimacy to differentiation or discrimination on the basis of such 
characteristics. 

Objections can also be raised from autonomy and utilitarian perspec- 
tives. From an autonomy perspective, the imposition of demanders’ prefer- 
ences (for example, intellectual or physical attributes) may compromise the 
autonomy of the resulting child: the demanders’ decision to “select” for or 
against certain characteristics could constrain the child’s autonomy by 
restricting the range of choices available to him or her in pursuing his or 
her own conception of “the good life.” From a utilitarian perspective (and 
assuming that genetic manipulation or selection is not confined to a small 
number of individuals), the prospect of permitting demanders to impose 
their genetic preferences on the next generation of children raises the issue 
of how to determine which characteristics are most likely to maximize 
aggregate social utility. And how could any advance determination be made 
about how many persons with various attributes (e.g., mechanical or tech- 
nical ability, athletic ability, musical ability) would be needed for the 
future? The difficulties entailed in performing a utilitarian analysis in this 
context, and the concerns raised from an autonomy perspective, indicate 
that permitting demanders to specify genetic contributions is a complex 
and problematic proposition. 

In addressing these concerns, we would recommend denying suppliers 
and demanders the opportunity to specify characteristics. However, we 
would make an exception with regard to race.°’° Our reasons for this 
exception are twofold. First, the Canadian Constitution recognizes that 
Canada is a multicultural society where the uniqueness of ethno-cultural 
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heritage is to be respected and affirmed.®*”! It would seem to be in keeping 
with this respect for the continuity of culture and tradition to allow 
suppliers and demanders to specify race (e.g., one could imagine a Native 
supplier requesting that the material be provided only to a Native demander 
or a Native demander requesting a Native supplier). Second, accustomed 
as we are in our current social climate to natural conception, it is generally 
expected that a child who is born to a couple will resemble its parents with 
regard to racial characteristics. If demanders were not permitted to specify 
the supplier's race, one could imagine a situation in which (for example) a 
Black couple who has told no one about their use of supplied materials 
gives birth to an Asian child. The social reaction in such a case could 
cause the parents and the child a significant amount of embarrassment 
and distress. 

While the aforementioned constraints on supplier and recipient desig- 
nation may seem stringent to some, we re-emphasize that such constraints 
pertain only to the information that may be formally recorded. Parties who 
strongly desire to know more about each other have the option of mutually 
declining anonymity and choosing to meet prior to supplying or receiving 
materials. The availability of this option, coupled with the parties’ freedom 
to decline to participate in the exchange after meeting each other, effectively 
enables interested parties to “screen” each other according to a variety of 
unique subjective factors. We acknowledge that this option has the poten- 
tial to reintroduce discrimination “by the back door’; however, it could also 
potentially enable the parties to establish a rapport that might provide the 
foundation for a relationship between the various “parents” — which could 
be beneficial for the resulting child. Moreover, suppliers and demanders 
would be free to retain the presumption of anonymity and decline the 
opportunity to meet. 


(e) Fetal Tissue and Specification 

We would permit suppliers of fetal material, like suppliers of other 
materials, to designate whether the material is to be used for research or 
therapeutic purposes.” While it is likely that most suppliers and 
demanders of fetal material would be less concerned with the specification 
of characteristics and attributes than would parties to agreements involving 
the production of children, one could imagine particular requests in rare 
situations (for example, a pro-life demander requesting tissue produced 
from a spontaneous abortion [miscarriage], or a request by the supplier to 
be informed of the demander’s medical condition following the transplant). 
While the majority of exchanges are likely to be anonymous, some parties 
might want to arrange to meet each other. We would retain a presumption 
of anonymity, but would permit arrangements such as the ones mentioned 


above. 
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(f) Exchanges Within the Family 

It is also important to address the question of suppliers designating 
recipients with whom they are already in contact, whether as friends, 
acquaintances or colleagues, or family members. There is a concern that 
demanders might use their relationship with potential suppliers to pressure 
the latter into providing reproductive materials. In the fetal tissue context, 
where a friend's or family member's life may be at stake, potential suppliers 
could face considerable pressure to conceive in order to abort the fetus and 
provide the material to the demander.°” Concerns about such pressures 
are well known in the context of organ and bone marrow donation but, in 
those circumstances, potential suppliers may well have the protection of a 
medical practitioner who, at the supplier’s request, could inform the family 
that the potential supplier was not a good match. However, because no 
“match” is necessary for fetal transplants, potential suppliers of fetal 
material would not have this protection. Moreover, we are of the view that 
a fetus is not directly analogous to an organ, in that it is a potential human 
being, genetically distinct from its parents, and, as such, is worthy of a 
measure of respect. To conceive a fetus for the express purpose of aborting 
it seems much more morally problematic than to provide one’s own organs 
or bone marrow. 

However, to suggest that suppliers of fetal material not be permitted 
to designate the recipient of the material is a difficult position to maintain. 
We are concerned that women not become pregnant in order to abort the 
fetus for transplant purposes, but there is no way of knowing whether that 
was indeed the case: it is not possible to divine women’s motivations for 
conception or abortion, and were it possible, it would seem to be an 
undesirable intrusion on a woman’s right to make her own reproductive 
decisions. And while families and friends have the potential to exert 
considerable pressure on potential suppliers, they may also inspire 
considerable altruism. It would seem anomalous to suggest that suppliers 
be permitted to provide fetal material to strangers, but not to their own 
family members or friends. In the context of other reproductive materials, 
it would also seem odd to allow a woman to gestate a pre-embryo for a 
stranger, but not for her own sister, for example. While we are very much 
aware of the concern expressed by Raymond that “altruism” may be 
suspect” in a society where there are many pressures on women to sub- 
ordinate their own desires to the needs of others, be it family, friends, or 
children, we must also respect women’s right to have abortions, or to 
participate in the supply of reproductive materials or gestational services, 
for their own reasons. The task of deciding on an appropriate response to 
this tension has been one of the most difficult aspects of this study, as we 
have found both feminist and autonomy concerns — and concerns about 
respect for the fetus, as explained above — strongly compelling. 

Permitting recipient designation, while establishing certain safeguards 
(to be discussed in more detail in Part 6, below) to increase the likelihood 
that suppliers’ choices are as informed, voluntary, and reflective of 
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suppliers’ true preferences as is possible in our current society, would seem 
to us a reasonable compromise position. While a thorough exploration of 
the meaning of “informed consent” is not our mandate, we would suggest 
that, ata minimum, suppliers and demanders be provided with information 
about the potential psychological consequences of the exchange. We would 
also make non-directive counselling, designed to facilitate discussion and 
thorough exploration of the consequences and implications of participation 
in the exchange, mandatory rather than optional. The non-waivable right 
to an “opt-out” period as discussed above is yet another safeguard. We 
recognize that this solution will not completely satisfy all of the concerns 
raised by feminist, autonomy, and conservative communitarian theorists, 
but we suggest it as one option for the resolution of an extremely difficult 
dilemma. 


(g) Computer Matching 

The process of pairing suppliers with demanders — by characteristics 
of race, if requested, and by preferences for anonymity or ex ante or 
continuing contact — could be accomplished by establishing a computer 
matching system. Such a system could be administered by the central 
agency discussed above. Individual clinics could counsel and assist 
potential suppliers and demanders in providing information, and the data 
could be entered in a central computer system. It is likely that a clinic 
serving a particular group in the population (for example, persons who are 
Greek Orthodox, who live in Toronto, and who, we might conjecture, some- 
times want to maintain continuing contact) would serve many people who 
are eventually matched. However, in some cases, particularly when the 
supplier and demander want to remain anonymous, a match could be 
obtained from a distant location and the materials could be transported. 
If queues develop, individuals could decide whether to wait, to explore other 
options, or to change their declared preferences. It would not seem 
reasonable to allow some persons to “jump the queue,” but suppliers and 
demanders who do not want to wait could modify their applications to 
accept a type of agreement or exchange that is in lesser demand. 


(D) The Principle of Fair Access 

On the demand side, some state subsidization of the use of repro- 
ductive technologies, supplied materials, storage facilities, and drugs is 
essential to ensure access by demanders of all socioeconomic groups. We 
suggest that demanders be asked to pay for their use of the technologies 
per se, materials, drugs (which should be included since these are a major 
expense), and storage facilities, and the costs of pregnancy in the gesta- 
tional services context, on a sliding scale: the state would heavily subsidize 
use of materials, technologies, etc., by poorer persons, and well-off persons 
would be required to pay the full cost. (The use of fetal material would be 
an exception to the sliding scale: we would require the state to pay the full 
cost of fetal tissue procurement and transplant procedures, since fetal 
tissue transplants may be medically necessary to preserve the demander’s 
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own life.) Suppliers would be reimbursed for their expenses in keeping with 
the Principle of Enablement (Not Inducement), above. Persons whose use 
of the technologies is self-regarding (i.e., situations in which no supplied 
material is involved) would also be required to pay on a sliding scale and 
to comply with limits on the number of times that materials and technolo- 
gies may be used. We justify subjecting users of the new reproductive 
technologies, materials, and services to special financial arrangements 
because the production of children by artificial means is not therapeutic in 
the same sense as fetal tissue transplantation, or other health- and life- 
preserving procedures that are currently covered by the health care system. 

Fertility-enhancing operations, such as repair of blocked fallopian 
tubes, are currently paid for by the state health care system, and an 
argument could be made that in some cases it is preferable, and autonomy- 
enhancing, to encourage potential demanders to address the cause of infer- 
tility rather than to expend resources on reproductive materials, services, 
and technologies. Certainly it would be less expensive, particularly for 
those who want large families, to correct the cause of the infertility rather 
than repeat procedures (e.g., IVF) each time another child is desired. With 
regard to the supply of fetal material, we would ensure that publicly funded 
abortions are available for allwomen: this would remove the concern that 
women who could not afford an abortion might be induced to supply fetal 
material for research or therapeutic purposes by the prospect of receiving 
a free abortion. 

Expense is an important concern, even with partial contribution by 
better off individuals. It is important that the state determine what 
proportion of health care resources ought to be devoted to the technologies. 
Limits could be set on the number of times a demander could make use of 
the technologies, or on the number of children produced. Medical factors, 
such as a very low probability of success, could also be used to limit the 
number of demanders. The state would also need to determine what 
proportion of medical research resources ought to be devoted to the 
technologies. 

A key way to reduce the number of demanders and to ensure that 
those who are involved are aware of the implications of their participation 
is to provide them with information about medical and psychological risks, 
and the requirements and responsibilities of parenting. From an autonomy 
perspective, it is preferable to provide individuals with information to 
facilitate their own preferences rather than impose external constraints. An 
important part of the information provided to demanders would be infor- 
mation about alternatives to having one’s “own” (genetically related) child: 
adoption; foster parenting; volunteering with schools, recreation centres, 
and children’s agencies; spending time with children of friends and family 
members; helping with teen groups in the community; donating money to 
organizations that care for children’s needs in Canada and internationally; 
and perhaps even spending time with other groups such as handicapped 
or elderly persons who are in need of care. While trying to decide whether 
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to use the technologies, or while waiting, prospective parents could explore 
what parenting involves and decide if they are certain that they want to 
participate. 


Part 6. Proposed Regulatory Regimes 


In this Part, applying the four governing principles developed in Part 
5, we propose the central elements of regulatory regimes to govern 
exchange relationships in the three basic scenarios of concern to us 
throughout this study: gametes and pre-embryos, gestational services, and 
fetal tissue. 


| |Gametes and Pre-Embryos 


This regulatory scheme will attempt to establish a compromise position 
between those who argue for an unconstrained market in gametes and pre- 
embryos and those who express concerns about the potentially harmful 
effects of such a market. It will not satisfy those whose views fall at the 
furthest ends of the ideological spectrum with regard to these exchanges, 
but it will offer a reasoned “middle position” designed to seek out maximum 
common ground. 

On the supply side, in accordance with the Principle of Enablement 
(Not Inducement), donors would be paid a sum to reimburse them for their 
expenses, and time would be compensated at a rate below minimum wage 
e.g., $4 per hour. Payment by the hour is, in this context, preferable to 
lump-sum payments because it is more adequately tailored to the actual 
amount of time contributed; also, a lump sum may have an incentive effect 
on suppliers who excessively discount the time commitment involved due 
to unfamiliarity with procedures entailed in uses of the technologies, 
medical testing, and administrative procedures. Only de novo suppliers 
should be paid for time and expenses involved in procuring the material, 
because the purpose of money payments is to enable altruistic donors to 
donate by compensating them for expenses they would not have incurred 
otherwise (suppliers of spares would have incurred these costs in any 
event). Nevertheless, both suppliers of spares and de novo suppliers would 
be reimbursed for costs directly associated with the administrative 
organization of the donation (e.g., screening procedures). Payment by 
demanders would be on a sliding scale. 

Suppliers and demanders would both need to be provided with full 
information about the relevant physical and psychological risks entailed in 
the activities. Both would be screened according to medical and psycho- 
logical standards. With regard to ova donation (and also the provision of 
gestational services), instead of paying women to accept ex ante risks such 
as developing ovarian cancer, infection, or maternal diabetes, the state 
would be held strictly liable for harm caused by the drugs or procedures 


532 Overview of Legal Issues in NRTs 


involved (the state would be liable on proof of causation rather than 
negligence). This would ensure that of all the ova donors or suppliers of 
gestational services who incur the risk of subsequent harm, only those for 
whom the risk materializes would be compensated for it; however, these 
individuals would be compensated fully. 

Suppliers and demanders would be matched through a central com- 
puter system in keeping with their preferences for anonymity or meeting 
ex ante or ex post, among other factors. Also, again in keeping with our 
desire to avoid inducement effects, and the concomitant risk of differen- 
tiation or discrimination on the basis of racial characteristics, we would 
forbid differential pricing: public appeals for donors from certain specific 
groups might be permissible if supply shortages were acute, but all donors 
who volunteer and meet the standard criteria should be accepted, and 
compensated for their expenses at the same rate, as outlined above. 

The autonomy of suppliers would be respected by the establishment 
of an “opt-out” period during which they could change their minds about 
providing the materials, or about the disposition of the materials. Up until 
the point when the materials are used, suppliers could require a change in 
the disposition of the materials (i.e., they could require that the materials 
be used for research rather than procreation, or that the materials be 
destroyed). This opt-out period is of even greater importance in the 
gestational services context. 

Focussing on the demand side, we would allow a recipient to obtain 
materials without her spouse’s consent. However, in accordance with the 
concerns expressed in Part 5 above, the potential recipient would be 
informed that in the event that she decided to make use of the materials, 
her spouse would be informed, and would have the option of being relieved 
of support obligations for the resulting child. He would, however, need to 
exercise this option prior to the time of the child’s birth, in the interests of 
protecting the child (and the couple and family unit) from the establishment 
of some sort of parental relationship devoid of support responsibilities. 

Storage issues must also be addressed. We propose that individuals 
and couples sign a form setting out their wishes should any of a set of 
eventualities occur, e.g., divorce, death, etc. It would seem appropriate to 
establish a set of background rules on these subjects (e.g., on the death of 
one spouse, the materials may be used by the other spouse) and individ- 
uals and couples could contract around these rules. We also recommend 
there be limits on the number of gametes and pre-embryos that any indi- 
vidual can store: this is designed to guard against concerns about the 
costs and other social implications of overuse of the technologies. 

In addition, such possibilities as “stockpiling” genetic material, 
bequeathing gametes and pre-embryos in wills, and bringing into the world 
children whose genetic parents died many years previously lead us to 
suggest a time limit on storage of materials (perhaps 20 years). After that 
time the materials would be disposed of according to the wishes expressed 
in the initial form. The three available alternatives would be: donation to 
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another individual for immediate use, destruction, or donation for research 
purposes. Imposing a 20-year limitation period would also likely bring 
about an increase in the supply of spares, since some persons would pre- 
sumably choose to donate, rather than destroy, their materials at the end 
of the 20-year period. However, any materials that are donated would still 
have to be used in keeping with the rule limiting the number of children 
that can be genetically parented by one person. 

With respect to materials not subject to long-term storage issues, since 
the state would have governance over the receipt, storage, allocation, and 
distribution of materials for reproductive purposes, it would seem reason- 
able to also entrust the state with the allocation of gametes and pre- 
embryos for research purposes. It would be important to establish a mode 
of allocation to ensure that the demands of individuals and those of 
research interests are both met. It is unlikely that research interests would 
have difficulty acquiring a sufficient supply of materials, since some donors 
are likely to prefer that their genetic material be used for research rather 
than creating children for others. Also, ordinarily research interests do not 
require gametes or pre-embryos from donors of a particular race, for 
example; and some researchers can also make use of donated materials 
that are damaged, chromosomally abnormal, etc. In summary, we antici- 
pate that this scheme will meet many of the concerns of theorists within 
the major normative perspectives by permitting those who wish to par- 
ticipate in the exchange of materials to do so, while constraining some of 
the more disturbing potential supply- and demand-side consequences of 
unconstrained commodification. 


il Gestational Services 


The following is a legal framework that, on the one hand, appears to 
preserve some of the potential benefits of gestational service agreements 
and, on the other hand, attempts to meet a number of the concerns iden- 
tified relating to these agreements. We propose this legal framework in 
accordance with the four guiding principles. As was the case with gamete 
and pre-embryo exchanges, we recommend that the provision of awoman’s 
gestational service be allowed only in an environment heavily constrained 
and regulated by the state. We do not believe that women ought to be 
financially induced into participating in these arrangements, nor do we 
believe that women who desire to offer their services altruistically ought to 
be prohibited from doing so. We recognize that our proposed compromise 
will not satisfy those who advocate banning gestational service agreements 
outright, nor those who believe that all gestational service agreements 
ought to be specifically enforced. Our objective has been to find some 
middle ground between these two extremes. 

It is clear to us that in this context certain background legal 
entitlements must be firmly secured. This is particularly important on the 
supply side, where concerns are widely held about the potential for 
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women’s exploitation as gestational service suppliers. In accordance with 
many of these concerns, we advocate two important safeguards for these 
women: (1) the birth mother ought to be legally presumed to be the child’s 
mother;°”° and (2) the birth mother must have an absolute right to “opt out” 
of the gestational service arrangement after the child’s birth if she so 
desires within a given time period, in which case she would retain full 
custody of the child.°”° The birth mother’s right to be presumed the child’s 
mother would terminate at the end of the opt-out period, if the woman does 
not choose to opt out of the agreement. Each of these entitlements will be 
discussed in turn. 

First, we would note that both entitlements respect many of the 
concerns identified in the various normative frameworks. Distributive 
justice concerns, for example, identify the risk that disadvantaged women 
who act as gestational carriers of others’ genetic material could be 
exploited. Ensuring that these women are legally held to be the mothers 
of the children they gestate will provide them with a minimum safeguard 
against such exploitation by ensuring that they have all of the rights and 
obligations that natural maternity entails, regardless of their lack of genetic 
contribution to the child. Women are less likely to be objectified and 
treated as mere “breeders” if they have control (at least initially) over the 
disposition of the child to whom they give birth. And with this protection, 
some conception of a unified “motherhood” will be retained, in line with 
some feminist concerns. 

Another concern is that birth mothers may tend to underestimate the 
bonding process that takes place with the child while it is in their womb. 
This process may render them unprepared to transfer the child to others 
after its birth. Allowing these women the right to “opt out” of the agreement 
once the baby is born means that they will be able to re-assess their judg- 
ment of the arrangement’s implications for them in light of their evolving 
feelings and information. Efficiency theorists might argue that the uncer- 
tainties entailed in a legal system permitting “opt-outs” are a disincentive 
for its effective operation.*’’ We reply by noting that the “opt-out” right 
does strengthen incentives for more careful screening of suppliers to ensure 
that the latter are informed about the nature of the agreement and are 
emotionally stable and psychologically prepared to undertake the commit- 
ment of providing gestational services. 

Martha Field, among others, has proposed an approach to this issue 
that seems appealing.°”* Field would establish a presumption that the birth 
mother be entitled to keep the child, on the basis that as of the date of 
birth the mother and baby will be bonded much more closely than father 
and baby.°”° By analogy with adoption rules, Field would also provide a 
short period after birth for the birth mother to repudiate the gestational 
service agreement*”’ (subject to an unfitness caveat as defined in current 
child welfare laws, which applies to all parents).**' Current Canadian 
adoption law prohibits a birth mother from giving consent to an adoption 
until seven days after the baby’s birth; and three weeks are then provided 
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within which the birth mother can change her mind.®” We suggest that 
this four-week period is an appropriate one to apply in the context of 
gestational service agreements. Establishing these presumptions would not 
only respect the autonomy of the birth mother to make her own decision in 
light of changing emotions and information, but would also avoid the 
uncertainty and psychological trauma for all parties to the agreement of 
custody litigation and, particularly, of the damaging publicity and 
uncertainty that may impair the future well-being of the child — a real 
“cost” of gestational service agreements that ought to be avoided in the 
interests of the children involved.°* 

Once the child is born, however, and the opt-out period has elapsed, 
we recommend that the gestational service agreement be fully enforceable, 
i.e., that the transfer of custody be enforced and maintained. By this point, 
the birth mother will have decided she is prepared to give up the child, and 
the child’s life with its new parents must be free to begin. The contact that 
might then ensue between the child and its birth mother would be up to 
the birth mother and the commissioning individuals together to determine; 
this determination would have to take place at the time of the original 
agreement, and would be subject to modification at a later date, if both 
parties had agreed ex ante to leave this option open by, for example, 
exchanging identifying information. 

As was the case with gamete and pre-embryo exchanges, we propose 
that a central registry of potential participants be established; perhaps the 
same registry could be used in conjunction with all reproductive technolo- 
gies. Potential suppliers and demanders* would participate in the screen- 
ing procedures outlined above,”° and be provided with comprehensive infor- 
mation about the gestational service scheme. This would include infor- 
mation about all costs and risks associated with the process, particularly 
those associated with a purely gestational service arrangement such as 
Embryo Gestation and Transfer, in contrast to a Pre-Conception Agreement, 
and the gestational mother’s right to opt out of the scheme. Once both 
demanders and suppliers had made their desires known to a licensed 
agency, the central registry of interested parties could be used to “match” 
suppliers with corresponding demanders, in accordance with their declared 
preferences. 

A number of substantive questions must now be addressed. First, 
ought a gestating mother be free to undergo an abortion during her 
pregnancy without the consent of the commissioning individuals? Since 
natural mothers in other relationships have such a right independent of 
their partners,°* we are convinced that the position should be no different 
in the case of women choosing to gestate for others.**’ This conclusion is 
entirely consistent with the autonomy of birth mothers, and also with many 
feminist concerns that pregnancy is a particularly woman-centred process, 
and that the fetus should not consequently be seen as the “property” of the 
commissioning individuals. Commissioning individuals would also have to 
accept the risk of a gestational mother miscarrying the fetus. Since the 
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birth mother would not be profiting financially from the termination of the 
pregnancy, there would be no cause for commissioning individuals to 
complain of opportunism on her part. 

The autonomy principle in this context would also seem to dictate that 
a birth mother should be allowed to control decisions made about her body 
and the fetus during her pregnancy; that is to say, she should not be forced 
against her will to undergo any medical tests or treatments.*** A more 
difficult issue is the extent to which her drug-taking, drinking, smoking, or 
eating habits might be controlled during the pregnancy. Certain commis- 
sioning individuals will undoubtedly seek to impose restrictions on these 
forms of behaviour by the gestational mother during the pregnancy. While 
we would recommend that women abide by some of these restrictions, and 
encourage them to do so, we believe strongly that a pregnant woman 
should never be forced to conduct her lifestyle in a certain way. To attempt 
to legally compel a pregnant woman to refrain from drinking alcohol or 
smoking cigarettes during her pregnancy, for example, would not only run 
contrary to the courts’ traditional refusal to compel specific performance in 
personal service contracts, but would also conjure up visions of extreme 
scenarios in which the commissioning individuals hire detectives to spy on 
the gestational mother, attempt to confiscate alcohol and cigarettes in her 
possession, etc. We would hold any promises with regard to refraining from 
smoking or drinking to be legally unenforceable, and a breach thereof as 
providing no grounds for repudiation of the agreement. 

If the commissioning individuals should change their minds about the 
arrangement during pregnancy or before transfer of the child, for example 
because the wife of an adoptive couple has become unexpectedly pregnant, 
or the adoptive parents have separated, or the child is born disabled or is 
in some other way unacceptable to the commissioning individuals, they will 
not be free to renounce the child. It would be extremely harsh to leave the 
child “parentless”; the commissioning individuals, like natural parents, 
must accept the risks of conceiving or helping conceive a child in circum- 
stances different from those previously intended or desired. Like any other 
parents, they would then have the option of putting that child up for 
(subsequent) adoption if they felt unable to care for it adequately. 

Another significant issue is that of payment to suppliers. It is over 
this question that the most emotional and divisive debates have taken place 
on the subject of gestational service arrangements. As we have described 
above, our proposed regime of “constrained” commodification would 
prohibit women from being induced into providing their gestational services 
for financial reward. Any calculation of a compensation payment will be 
controversial. In the case of gestational service sale, the women most 
vulnerable to financial inducement are likely to be those of middle or lower 
income who are at home looking after their children, because these women 
are the ones most likely to have the time and flexibility to provide gesta- 
tional services at low opportunity costs. In order to be faithful to our 
guiding principles, it is crucial that our payment scheme not induce these 
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women into becoming gestational service providers. Beyond compensation 
for basic out-of-pocket costs (€.g., medical and transportation expenses), we 
propose the payment of a modest “lump-sum” figure set at a level slightly 
below minimum wage opportunity costs, which might be approximately 
$5 000 (adjusted annually for inflation). Payment is suggested as a lump 
sum, despite the concerns about lump-sum payments noted above, 
because per-hour estimates are extremely difficult to calculate in the 
gestational services context: though a woman is “working” 24 hours per 
day to gestate the child, she is also free during much of that time to 
perform other tasks. This is not the case in the gamete, pre-embryo, and 
fetal tissue donation contexts, where we suggest that suppliers be paid by 
the hour. 

With respect to demand-side payment for gestational services, our 
fourth Principle (that of Fair Access) dictates that the cost of this service be 
paid for on a sliding scale. 

We anticipate that under our system conditions will be similar to those 
obtaining currently, in that there will be more demanders for gestational 
services than suppliers. The anticipated disparity between the number of 
suppliers relative to demanders will undoubtedly lead to some queuing by 
demanders, and strict efforts must be made to ensure fair and equal 
access. To this end, we recommend that the number of times any one 
commissioning individual can engage the services of a gestational mother 
be limited to one birth.*** The use of the central registry would prevent 
commissioning individuals from having several women inseminated at the 
same time. 


ill Fetal Tissue 


The regime that we propose will be antithetical to those who favour a 
complete ban on all forms of fetal tissue transplantation and procurement, 
either because of convictions regarding the moral abhorrence of abortions 
or because of concerns regarding the possible exploitation of the woman 
supplier. Similarly, our regime will not satisfy theorists (primarily 
autonomy and efficiency theorists) who advocate that an unlimited right to 
sell fetal tissue be vested in the woman supplier. Our use of the concept 
of constrained commodification is an attempt to compromise between these 
two extreme positions. 

To discuss the specifics of the proposed regulatory regime, we will look 
at the supply and demand sides separately. On the supply side, the issue 
of payment is of greatest importance, since we are concerned not to offer 
women a financial inducement to abort, or to conceive fetuses for the 
purpose of aborting them, in order to provide tissue for transplant 
purposes. The different ways in which fetal tissue may be supplied require 
separate scrutiny. 

Most fetal tissue will become available from elective abortions of 
pregnancies for non-tissue procurement reasons. A woman who chooses 
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to undergo an abortion of her unplanned pregnancy, and is subsequently 
asked whether she would like to donate the fetal tissue for research or 
therapeutic use, does not incur any additional costs beyond those already 
incurred as a result of her decision to abort (analogous to the situation with 
regard to “spare” pre-embryos, outlined earlier).°*° Since any opportunity 
costs or expenses incurred as a result of the decision to abort are unrelated 
to the decision to donate fetal tissue, a woman in this position should not 
receive any reimbursement beyond reimbursement for time spent on 
administrative procedures with regard to the donation of the tissue (which 
would be minimal).°”’ . 

With respect to women who become pregnant and intend to carry the 
fetus to term, but instead decide to abort in order to donate fetal tissue, 
again the four principles indicate that this decision should not be affected 
by financial inducements. Nevertheless, in this situation, it is impossible 
to argue that any costs incurred as a result of the abortion are uncon- 
nected to the decision to donate and therefore should not be compensated, 
because the abortion would not have occurred but for the decision to 
donate. Thus, a theoretical application of the four principles would 
mandate reimbursement for any additional costs such as opportunity cost 
(which would be compensated at just below minimum wage, as proposed 
above) and expenses such as child care for the children of the supplier 
during the time of the abortion, for example. The costs of the actual 
abortion are borne by the relevant state health care plan. 

A similar argument can be made in the context of women who decide 
to become pregnant in order to abort and donate fetal tissue. The principle 
of constrained commodification would theoretically require us to pay the 
supplier only enough to enable her to fulfil her desire to undertake an 
intentional pregnancy for tissue procurement purposes. 

The paradox with which we are faced in designing a regulatory scheme 
that will accommodate these three different ways of procuring fetal tissue 
and the differing amounts of payment dictated by the principle of con- 
strained commodification is as follows: the only way to distinguish among 
these three different methods of supply is to use the motive or intent of the 
supplier as a guide. That is, at the time of the abortion and tissue dona- 
tion, when questions of appropriate payment arise, the sole distinction 
between a woman who wishes to terminate her unplanned pregnancy and 
a woman who intentionally became pregnant for the purpose of aborting 
and donating fetal tissue is the motivation (or lack thereof) behind the 
decision to conceive. Similarly, the sole distinction at the time of the 
abortion between a woman who wishes to terminate her unplanned preg- 
nancy for reasons unrelated to tissue procurement and a woman whose 
abortion decision is motivated by the desire to donate fetal tissue is the 
motivation behind the abortion. The problems associated with such an 
approach are manifold. Enforcement of a motive-based scheme would raise 
serious evidentiary difficulties. In addition, a governmental scheme that 
requires an inquiry as to intent at the time of conception or abortion might 
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constitute an unconstitutional invasion of the privacy of the woman 
involved.°* 

Our response to these difficulties is mandated by the importance we 
attach to avoiding payments that would induce women to donate tissue, 
either through intentional conception or through abortion of a pregnancy 
they would not have terminated otherwise. If motive is an unworkable 
distinction, then in order to avoid payments that act as inducements, the 
amount of payment must be set at the lowest of the three procurement 
situations, namely, abortion of an unplanned pregnancy for reasons 
unrelated to tissue procurement. We noted above that payment in such a 
context would cover only the minimal time period required to resolve 
administrative matters preparatory to the donation, because no additional 
costs are incurred by the supplier as a result of the decision to donate. 

In situations where the supplier herself offered to undergo an abortion 
using more dangerous techniques, or to prolong the pregnancy in order to 
procure the tissue or organs in a more mature or useable state, compensa- 
tion would be paid to the supplier for any costs incurred as a result of the 
change in techniques or timing. For example, a woman who agreed to 
undergo an abortion procedure requiring time off work for recovery (as 
opposed to the usual suction curettage abortion) would be compensated at 
the rate already determined (below minimum wage) for that time. The 
reason for compensation here relates back to the research subject analogy 
discussed earlier. The costs and risks incurred due to the change in 
technique or timing are of no direct therapeutic benefit to the woman 
herself and, in the absence of a financial inducement, are offered out of an 
altruistic desire to provide more mature tissue or organs for demanders. 

The timing of consent to donation is an important issue. Women 
should be asked whether they are willing to supply the fetal tissue after 
they have decided to abort, but prior to the abortion itself.°* There are a 
number of reasons why consent must be obtained before the abortion 
occurs; these include: the need to transport and utilize the tissue soon 
after the abortion;°“ the possibility that post-abortion consent could be 
affected by anaesthesia used during the abortion;°**° and the possibility that 
the emotional effects of the abortion itself might influence consent given 
after the abortion.°*° 

The provision of information regarding the possibility of donation, and 
the obtaining of consent, would take place after the decision to abort is 
made, unless the woman requests such information earlier.°*” Adequate 
time to make both independent decisions (the decision to abort, and the 
decision to supply the fetal tissue) should be allowed. There should be 
separate consent forms for the abortion and fetal disposition, and it would 
be important to ensure that information regarding donation comes from 
different personnel than those providing the abortion information, so that 
the possibility of medical personnel experiencing a conflict of interest or 
exerting pressure on the woman to donate is minimized.°** The potential 
supplier would need to be provided with all relevant information about the 
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tissue “donation,” and the need for information would be especially acute 
when suppliers are asked to undergo the more dangerous abortion tech- 
niques or to postpone the abortion in order to obtain more useable tissue. 
Suppliers would be screened in accordance with medical and psychological 
standards tailored to the fetal tissue donation context. And while the vast 
majority of fetal tissue exchanges are likely to be anonymous, matching 
may occur where, for instance, parties would like to meet ex ante or ex post 
or where the supplier would like to be advised of the demander’s condition 
ex post. 

Suppliers would be entitled to opt out of the donation of fetal tissue 
after consent has been given, up until such time as the tissue is actually 
used (or as long as the usefulness of the material is not compromised).°*° 
However, such a right may become illusory if the time between donation 
and processing (at which point the identifiability of the tissue may be 
compromised) is medically required to be short. If medically feasible, we 
would be in favour of a regime that allowed for a period of a few days 
subsequent to donation during which the supplier would be able to opt out 
and ask that her tissue be destroyed or used for another purpose (e.g., a 
research rather than therapeutic application). 

On the demand side, adequate information must be provided to poten- 
tial recipients before the decision to undergo a fetal tissue transplant is 
made. Information regarding specific risks and the difficulty of quantifying 
the risks associated with such an experimental procedure must be made 
available.°© As noted previously, the source of the tissue, which is almost 
always elective abortions, must be disclosed to potential recipients, who 
may find abortion morally abhorrent:°*' Additionally, all demanders would 
be screened in accordance with medical and psychological criteria to assess 
their physiological amenability to the transplant and their psychological 
perspective on the subject. Since fetal tissue is a potentially life-saving 
resource, it should be allocated on the basis of medical need and utility, 
and these decisions can be made only by qualified expert medical 
personnel. 

With regard to payment on the demand side, since the transplantation 
of fetal tissue is therapeutic in nature, the cost of the transplant would be 
borne by the state health care system. Due to the cost of the accompany- 
ing technologies and the time and resources required to make use of them 
(e.g., doctors, nurses, medical personnel, equipment, etc.), careful decisions 
would need to be made with regard to the appropriate proportion of the 
health care budget to devote to this type of therapeutic intervention. 

The procedural aspects of the donation and transplantation of fetal 
tissue would be regulated according to the following scheme. The collection 
of fetal tissue from abortion clinics and hospitals would be performed by 
retrieval agencies. At some point in the future, the presence of for-profit 
tissue processing companies in Canada may become a factor.” These 
companies could be paid a fee to process and proliferate the fetal tissue 
obtained from the non-profit retrieval agencies. The tissue would then be 
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allocated to hospitals using a national allocation computer data base that 
would contain information regarding all potential recipients of fetal tissue 
and their medical needs. Tissue would also be allocated for research 
purposes. 


Part 7. Concluding Remarks 


Given strongly held views as to which normative perspective represents 
the most appropriate framework for evaluating the new reproductive tech- 
nologies and the possibilities for commodification of reproductive materials 
and services that these technologies entail, and given that many individuals 
are likely to feel simultaneously attracted to the values inherent in several 
of these perspectives and internally torn over the value conflicts they 
present, it seems appropriate, as a matter of policy, to proceed with con- 
siderable caution — in other words, to adopt a strategy of “minimax regret.” 
This means that policies should be designed to foreclose the more catas- 
trophic or socially destructive possibilities that can be envisaged. Accord- 
ingly, we have attempted to strike a balance between individual choices and 
(hopefully) avoidance of the more extreme and possibly negative conse- 
quences of unconstrained market activity, by leaving open the possibility 
of participation in exchange relationships with regard to use of the new 
reproductive technologies under a constrained set of circumstances. We 
believe that such a strategic orientation reflects a sensible recognition of 
the kind of risk aversion that influences most individuals in making their 
own life plans. Our choice of regulatory principles with regard to the 
appropriate role for commercialization of reproductive materials and 
services, and the applications of these principles in the three exchange 
scenarios, is heavily influenced by this general strategic orientation. 

There seems to be little doubt that the new reproductive technologies, 
and some of the more extreme implications that they may entail, such as 
genetic engineering and selective insemination and implantation of genetic 
material, will pose some of the most morally anguishing and potentially 
socially divisive issues that we are likely to face as a community in the 
decades ahead. While we have attempted to identify some areas of 
commonality and compromise among the various normative perspectives, 
and have developed regulatory principles reflecting these commonalities 
and compromises that may channel and constrain a system of exchange in 
the present context, we have no illusions that in this paper we are able to 
offer any simple normative talisman that can guide us to the light on the 
distant shore. As the American writer H.L. Mencken once remarked, for 
every complex problem there is a solution that is neat, plausible, and 
wrong. Our proposals in this paper have attempted to take seriously this 
cautionary wisdom. 
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233. See Gostin, supra, note 208, 9-10. Gostin argues that we do not restrict 
births in other situations where family life may be even more complicated. 


234. Other individuals whose autonomy could potentially be decreased by a 
gestational service contract include all those in the family of the gestational mother, 
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middleman who will bring some equilibrium into the market by increasing the 
supply through the use of money.” 
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said it this way: “... it is noted that the Sterns are not rich and the Whiteheads not 
poor. Nevertheless, it is clear to us that it is unlikely that surrogate mothers will 
be as proportionately numerous among those women in the top twenty percent 
income bracket as among those in the bottom twenty percent.” 
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imbued with precious potential life. Although the fetus is not a person, we are 
uncomfortably aware that it is somehow a life, and therefore, irreverent treatment 
seems offensive and obscene.” 


468. Hillebrecht, supra, note 339, 306. Robertson states that “most commentators 
and advisory bodies that have considered fetal tissue transplants recommend that 
market transactions in abortions and fetal tissue be prohibited.” Robertson, supra, 
note 35, 473. Bauer reaches a similar conclusion, supra, note 453, 1003. 


469. Hillebrecht, ibid., 305. 


470. Burlingame, supra, note 36, 215. This argument has also been specifically 
directed at commercial fetal tissue processing: “some of the resistance [to 
commercial aspects of fetal tissue processing] reflects a vague apprehension that, 
by making something possible, we may unwittingly make it necessary. By allowing 
commercial entities to make such dramatic cures widely available for a broad 
spectrum of illnesses, society may be unable later to impose limits on the 
technology. Such commercialization may engender an irrepressible struggle to live 
forever, resulting in a brutal society whose members regard the next generation as 
nothing more than a spare-parts market.” Ibid., 240-41. 


471. S. Gorovitz, “Progeny, Progress, and Primrose Paths,” in Moral Problems in 
Medicine, 2d ed., ed. S. Gorovitz et al. (Englewood Cliffs: Prentice-Hall), 357. See 
also Mahowald et al., supra, note 30, 15: “The roadway travelled by those who make 
ethical decisions is unavoidably a slippery slope. To traverse it successfully requires 
placing wedges at the right places, in order to restrict or stop travel at those points 
where one is most likely to fall.” This view is rejected by autonomy theorists: 
“Deontologists tend to be skeptical of the technological view because of its potential 
violation of principles of autonomy and respect for persons.” Bauer, supra, note 
453, 1000. 


472. See Sandel, supra, note 83; Taylor, Malaise of Modernity, supra, note 85. 


473. The evaluation of such evidence is beyond the scope of this paper. Here, we 
attempt solely to canvass the arguments made against fetal tissue transplantation 
within the framework of the endogeneity of preferences. 
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474. J. Raymond, “Of Eggs, Embryos and Altruism,” Reproductive and Genetic 
Engineering 1 (1988), 283. 


475. See, for example, Danis, supra, note 339, 1092; Hillebrecht, supra, note 339, 
287. It must be noted that a similar statement could be made about organ donors 
or even blood or sperm donors. Robertson deals with this argument as follows: 


Insofar as persons donate body parts, they may be viewed as mere tissue 
or organ producers, with their full reality as persons obliterated by their 
tissue-producing role. Indeed, women who bear children are always in 
danger of being viewed as child-breeders. Such views oversimplify the 
complex emotional reality of organ and tissue donation and of human 
reproduction. While perceptions of pregnancy and procreative capacity may 
eventually be affected, the danger that fetal tissue donors would be so 
narrowly viewed would not justify barring women from freely assuming that 
role to provide sick patients needed tissue for transplant. 


Robertson, supra, note 35, 468. 

476. Raymond, supra, note 474, 283. 
477. Raymond, supra, note 91, 9. 
478. Ibid., 11. 

479. Titmuss, supra, note 94, 73. 
480. Ibid. 

481. Raymond, supra, note 91, 365, 7. 
482. Ibid., 9. 

483. Ibid., 8. 

484. Ibid., 9. 

485. Ibid., 10. 


486. Theorists such as Richard Posner argue that it is distributively just to offer 
financial inducements to the disadvantaged because this increases their income. 
For a discussion of this argument, see below. 


487. The Glover Report explicitly recognizes the uniqueness of gametes and the 
implications for suppliers. It reads, “Semen donation is not just like blood donation. 
By donating semen for these new techniques, a man is partly responsible for 
bringing a new person into the world. The potential donor needs time to consider 
his motives, and possible future regrets. Perhaps a donation made by a young 
unmarried man is something he will later find difficult to talk about to his wife and 


children.” Glover, supra, note 19, 32. 


488. See, e.g., Daly and Wilson, supra, note 71; Alexander, supra, note 71; 
Crawford et al., supra, note 71; Strahlendorf, supra, note 71. 


489. In the words of R. Snowden and G.D. Mitchell, “The donor is not giving semen 
to help other people in the same way that many of us donate blood. Semen is being 
given for the purpose of creating a new human being whereas blood is given to assist 
those who are already in existence and who need help. The issues of personal and 
social responsibility surrounding the care of people who already exist are very 
different from those surrounding the planned creation of a new individual” 
(emphasis in the original). Snowden and Mitchell, supra, note 12, 71. 
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490. Adoption, foster parenting, and volunteering or working in child care are all 
options for those who wish to share their lives with children. 


491. Sunstein, “Legal Interference,” supra, note 6; Sunstein, “Preferences and 
Politics,” supra, note 6. 


492. SeeJ. Elster, Ulysses and the Sirens (Cambridge: Cambridge University Press, 
1979). 


493. Posner, “Ethics and Economics,” supra, note 133, 26. 
494. Ibid., 25-26. 


495. It could be argued that, since such a large set of opportunities is not currently 
available to the poor, and since reforms are unlikely to take place in the immediate 
future, it would be preferable in the meantime to allow disadvantaged persons to 
increase their income by selling their reproductive materials and services, even if 
this entails the offering of financial inducements to suppliers. However, this 
argument discounts the personal and moral aspect of reproductive materials and 
services (as opposed to other “products” and services that have traditionally been 
subject to market transactions). Also, the increase in income that the poor could 
secure by selling their reproductive materials and services in an unconstrained 
market might well be slight, if competition in the market forces suppliers to compete 
down to (opportunity) cost, as some economists (including Posner) predict. Finally, 
as is argued below, the moderate increases in income that could be secured by the 
poor if they were permitted to sell their reproductive materials and services on an 
unconstrained market could be used as a justification for postponing structural 
modifications to society that would extend to the poor a part of the range of options 
available to wealthier persons. 


496. This type of argument is discussed in Field, supra, note 218, 26; and Shalev, 
supra, note 48. 


497. Another option would be to reimburse donors at a rate equivalent to a 
percentage of their opportunity costs, up to a certain maximum. However, if our 
purpose in compensating donors for their time is to enable altruism to be exercised, 
it is not clear why well off persons, who can already afford to be altruistic, ought to 
be paid. Also, paying suppliers on a sliding scale would require the state to justify 
paying wealthier persons more than the poor for the same activity. Some might 
argue that this perpetuates inequalities already present in society. To structure 
incentives that would attract individuals from all socioeconomic groups it would be 
necessary to set incentives in relation to suppliers’ various opportunity costs. But 
for compensation for out-of-pocket expenses, for example, all suppliers could be 
paid at the same, non-inducing rate. 


498. Generally speaking, homemakers should be paid (e.g., $4 per hour) for their 
time, even though they do not lose wages by participating. However, homemakers 
lose time they would otherwise spend cleaning or cooking; they may need to stay up 
later, hire someone, or persuade a friend to do those chores in their stead. People 
on salary also ought to be paid (e.g., $4 per hour) because they lose time they might 
otherwise have had as a day off, or may need to work late, hire someone, or 
persuade a friend to take over their tasks in their absence. For people on social 
assistance, benefits could be adjusted such that the hourly rate would not function 
as an inducement. However, many persons who receive social assistance are also 
homemakers and/or are looking for work and, in these cases, the hourly rate would 
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indeed be compensatory rather than inducing. Situations may arise whereby 
persons who are not on social assistance, are not homemakers, and also are not 
employed in the labour market present themselves to be donors, in which case the 
hourly rate could function as an inducement. Special arrangements would need to 
be made to accommodate these rare possibilities. 


499. Medical Research Council of Canada, Guidelines on Research Involving Human 
Subjects 1987 (Ottawa: Minister of Supply and Services Canada, 1987) [hereinafter 
“MRC’]. 


500. B.M. Dickens, ed., Guidelines on the Use of Human Subjects (Toronto: 
University of Toronto, Office of Research Administration, 1979). 


501. MRC, supra, note 499, 24-25; Dickens, ibid., 30-33, 36-37. 


502. The University of Toronto guidelines hold that “compensation must not be so 
great that it is an excessive inducement. As a general rule, pro-rated compensation 
should never exceed the hourly minimum wage ... [m]oreover, it is noteworthy that 
even a small compensation may be an unfair inducement to a person in financial 
distress.” Dickens, supra, note 500, 37, and discussion, 36-37. The Medical 
Research Council guidelines are based on the same principles — compensation for 
expenses and payment at a level that does not induce persons to participate — but 
the Council allows for compensation for “reasonably assessed ... loss of wages.” 
This would presumably result in paying poorer research subjects less money than 
wealthier research subjects, which seems somewhat problematic. See MRC, supra, 
note 499, 24, and discussion, 24-25. Both the University of Toronto and the MRC 
guidelines state that subjects should be compensated even if they decide to leave 
a study before its completion. Dickens, supra, note 500, 37; and MRC, supra, 
note 499, 25. 


503. This argument is made by Titmuss, supra, note 94, 151 and generally. The 
Reid Report suggests that suppliers be informed that, should a recipient bear a 
child that is handicapped because of the supplier’s deliberate deception about his 
family’s genetic history or his own medical history, the supplier will be liable to 
support the child. If the supplier was honest, and yet a handicapped child was 
born, he would not be liable. This requirement would give suppliers a significant 
incentive to reveal all that they know about their medical and genetic history. 
However, the level of payment that we recommend is non-inducing, such that those 
who choose to participate would not have an incentive to lie about their history. 
Reid, supra, note 16, 33-34. 


504. Limits could also be set on the number of times that one supplier could 
provide materials for research. 


505. This agency could be a joint federal-provincial undertaking. Coordination 
between provinces would seem necessary. 


506. See, e.g., the Reid Report, supra, note 16, 56-57, with regard to release of 
non-identifying medical and genetic information; and Glover, supra, note 19, 82-83, 
with regard to both the release of non-identifying information and the number of 
children to be genetically parented by an individual gamete donor. 


507. We will say “he” with regard to the unconsenting spouse, because the most 
likely situation — that of a spouse attempting to obtain supplied materials without 
her partner’s consent — would be a heterosexual woman attempting to obtain donor 
sperm. It is difficult to imagine situations whereby the male partner could conceal 
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his use of supplied materials or services: a woman whose male partner made use 
of a gestational services agreement would, of course, know that the child was not 
gestated by her. Lesbian women would also be unable to conceal their use of 
supplied materials: a lesbian woman would obviously be aware that if her partner 
became pregnant the child would not be genetically related to herself. Deceptions 
with regard to the male partner using supplied sperm or the female partner using 
supplied ova as part of the couple’s use of IVF are possible, though probably very 
unlikely. In any event, a provision requiring that the other spouse be informed 
should one spouse decide to make use of supplied materials would be a protection 
in both the most likely situation (of a heterosexual woman making use of donor 
sperm without informing her male partner) and any possible less likely situations. 


508. The Reid Report recommends that “If the husband does not consent a notation 
should be made on the wife’s consent form and on the records. The husband 
should not be named as father on the child’s birth registration and no support 
obligations will be created.” See Reid, supra, note 16, 33. The Ontario Law Reform 
Commission took a different approach, recommending that the husband or partner 
be “presumed as a matter of law” to be the father of the artificially conceived child, 
subject to rebuttal, with the onus of proof on the person who would seek to rebut 
the presumption. Ontario LRC, supra, note 105, Vol. 2, 176-78. 


509. Reid, supra, note 16, 33. 


510. The prospective recipient may, of course, lie about having a spouse. The 
situation of a boyfriend — a man who does not cohabit with the recipient but whom 
she could attempt to name as the child’s father — is also somewhat ambiguous. We 
cannot see a solution to these problems, except to ask the prospective recipient 
whether she has a male sexual partner, and record his name and address, before 
informing her that he will be notified in the event of her making use of the 
materials. This too is clearly problematic, as it borders on deceiving the potential 
supplier. The least objectionable approach would seem to be to allow the risk of 
being deceived as to the child’s genetic parenthood to remain with the male partner 
and to rely upon the recipient’s honesty. 


511. However, under current family law provisions, even if a man were to separate 
from or divorce his wife prior to the child’s birth, he could still be legally presumed 
to be the father of a child born after the time of separation (a presumption that he 
would be required to rebut on a balance of probabilities). For the conditions under 
which a person is presumed to be the (biological) father of a child, see the Ontario 
Children’s Law Reform Act, R.S.O. 1990, c. 12, s. 8. 


512. See, e.g., the Ontario Family Law Act, R.S.O. 1990, F. 3, s. 1(1) and 31(1). 
Section 1(1) includes within the definition of parent “a person who has 
demonstrated a settled intention to treat a child as a child of his or her family.” 
However, it must be recognized that when an order for support of a child is made, 
the court “should ... recognize that the obligation of a natural or adoptive parent 
outweighs the obligation of a parent who is not a natural or adoptive parent” as one 
factor in determining the amount of child support that each party is required to pay. 
See s. 33(7)(b). 


513. The authors note their appreciation to Donna M. Marchand, a student at the 
University of Toronto Faculty of Law, for suggesting this point. 
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514. One could also imagine a situation in which a supplier of fetal material might 
choose to meet with the demander. 


515. This is similar to the situation of research participants. It seems reasonable 
to permit an opt-out since participation in the project is theoretically driven by 
altruism: if the subject changes her mind about exercising her altruistic sentiments, 
she ought to be permitted to leave. See MRC, supra, note 499, 25; and Dickens, 
supra, note 500, 27. 


516. The birth mother is prohibited from giving consent to an adoption until seven 
days after the baby’s birth, and she is then permitted three weeks within which time 
she can change her mind. Child and Family Services Act, S.O. 1990, c. 11, s. 
137(8). 


517. In the words of the Medical Research Council of Canada, “[s]ubjects should 
not be offered such rewards for participation as will constrict their freedom to leave 
a study. Reimbursement should therefore be as expenses are incurred.” MRC, 
supra, note 499, 25. See also Dickens, supra, note 500, 37. 


518. The requirement that this information not be released until the child has 
reached the age of majority is a part of the recommendations outlined in note 506, 
supra. 


519. Hollinger, supra, note 122, argues that if “the felt need for such information 
does in fact become more widespread, and in the event that future research 
substantiates the still tentative claim that disclosure makes a positive difference for 
AID, IVF, or ET children,” the state should facilitate “the possibility of disclosure” 
of identifying information about suppliers (924). We would adopt an entitlement of 
non-disclosure, subject to the supplier's consent to disclosure, at the present time; 
however, we would agree with Hollinger that if it became well established that 
children born of supplied materials felt a strong need to know about their genetic 
parents, legislation could be established to make that possible. However, we would 
recommend that such legislation be prospective only, such that suppliers who, prior 
to the legislation, provided materials on the understanding that their identity would 
be kept confidential would not have that trust violated. 


520. We would permit sex selection on purely medical grounds, e.g., when sex- 
linked genetic disorders are a strong possibility. 


521. See the Canadian Charter of Rights and Freedoms, Part 1 of the Constitution 
Act, 1982, being Schedule B of the Canada Act 1982 (U.K.), s. 27. 


522. This is the position taken in the Reid Report, supra, note 16, 31. 


523. Some might be prompted to wonder whether the situation of exchanges of fetal 
material within the family would arise, given the current availability of fetal material 
from unintentional pregnancies that ended in abortion. We would speculate that 
if the “abortion pill” (RU-486; mifepristone) were to become available in Canada, the 
availability of fetal material would decline significantly. If treatments using fetal 
material became more widespread, demand would rise. If these eventualities mate- 
rialize before fetal tissue culture practices develop to the point where substantial 

amounts of tissue can be produced and sustained, it would seem reasonable to 
anticipate that a shortage of fetal material could result. 


524. See Raymond, supra, note 91. 
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525. This would mean that the providers of the genetic material (the commissioning 
individual[s]), would not be legally presumed to be the parents of the child until the 
expiry of the opt-out period. 


526. Subject, of course, to the standard unfitness caveat of social welfare 
legislation (see below). 


527. See, e.g., Posner, Sex and Reason, supra, note 133, 422-23. 


528. Field, supra, note 218, discussed in Trebilcock and Keshvani, supra, note 199, 
584. Note that Field proposes this approach as a second-best solution to prohibiting 
or rendering unenforceable all gestational service arrangements, partly in 
recognition of the deeply held and diverse views on the subject that seem for the 
moment to permit only a compromise solution. 


529. Once custody of the birth mother was assured in this manner, the question 
of paternal visitation rights would need to be addressed. It is our position that 
these visitation rights should be strictly prohibited once a birth mother has opted 
out of the gestational service arrangement. Anything less would defeat the very 
purpose of the opt-out clause, and would also create the potential for damaging 
future litigation, potentially harmful to the child. 


530. The Model Human Reproductive Technologies Surrogacy Act recognizes a 72- 
hour period immediately after the birth of the child, during which the birth mother 
may retain custody over the child provided that she executes and delivers notice in 
writing of her intention to keep the child. See R.P. Bezanson, S.F. Kurtz, and B. 
Hovencamp, “Model Human Reproductive Technologies and Surrogacy Act: An Act 
Governing the Status of Children Born Through Reproductive Technologies and 
Surrogacy Arrangements,” Iowa Law Review 72 (1987), 973-89 (Status of Children 
of the New Biology Drafting Seminar, 1986-87, University of lowa College of Law). 
We believe that a 72-hour period is not long enough to enable the birth mother to 
fully consider whether she is willing to surrender the child. The unfitness caveat 
in Ontario is found in the Child and Family Services Act, R.S.O. 1990, c. 11, s. 37. 


531. See, e.g., the Ontario Child and Family Services Act, ibid. George J. Annas has 
made a similar recommendation. See Annas, supra, note 188, 414. 


532. See, e.g., the Ontario Child and Family Services Act, ibid., s. 137(8). 


533. We concede that this “cost” could also be avoided by a strict parental 
presumption in favour of the father. For the reasons we have outlined, however, we 
believe that it is more in the child’s interest for custody to be presumptively granted 
to its mother. 


534. We would require that all demanders of gestational services be medically 
incapable of gestation. We are uncomfortable at the thought of men and women 
using a gestational service arrangement purely for convenience, because they 
themselves did not want to take the time or effort to conceive and gestate a child. 


535. Examples of the kind of questions that would have to be addressed in 
counselling (for both the gestational mother and the commissioning individuals) are 
provided in M. Harrison, “Psychological Ramifications of ‘Surrogate’ Motherhood,” 
in Psychiatric Aspects of Reproductive Technology, ed. N.L. Stotland (Washington, 
DC: American Psychiatric Press, 1990). 


536. Daigle v. Tremblay (S.C.C.) [1989] 2 S.C.R., 530. 
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537. Sorkow J. took this position in the Baby M trial (1987), supra, note 179, 
Sorkow J., 1159. 


538. Lori Andrews agrees. See Andrews, “Alternative Modes of Reproduction,” 
supra, note 47, 365-66. “The surrogate should be able to engage in whatever 
activities she wishes, to refuse any medical consultations or treatments, and to 
abort or not abort based on her own decisions.” At 386-87: “The protection of the 
surrogate’s bodily integrity must be guaranteed.” 


539. We suggest that the only limit on a woman’s ability to offer her gestational 
services be the genetic limitation discussed in the context of gametes and pre- 
embryos established in the previous section. One woman should not be allowed to 
provide genetic material to more than 10 children. 


540. The issues of reimbursement following the use of more dangerous abortion 
techniques designed to preserve fetal tissue or organs, and the prolonging of 
pregnancy to procure fetal tissue or organs at a more desirable developmental stage, 
are discussed injra. 


541. Robertson agrees, arguing in favour of commodification only “in those 
instances in which the abortion is performed solely to obtain tissue for transplant.” 
Robertson, supra, note 35, 491. 


542. Hillebrecht, supra, note 339, 385: “A statute that requires a determination of 
why a woman became pregnant not only makes enforcement a nightmare, it also 
faces constitutional attack on a number of levels.” 


543. See also Annas and Ellis, supra, note 380, 1082. 
544. Childress, supra, note 372, 114. 

545. United Kingdom, supra, note 376, 6.5. 

546. Robertson, supra, note 35, 469, n. 80. 

547. Childress, supra, note 372, 115. 

548. Ibid. 


549. An opportunity to withdraw consent after the abortion has taken place is also 
recommended by Annas and Ellis, supra, note 380, 1082. 


550. Morgan, supra, note 342, 144, 149. 
551. Sedlak, supra, note 358, 80. 


552. A fetal tissue processing company isolates the required cells from the fetal 
tissue obtained from non-profit retrieval agencies, and causes the cells to proliferate 
so that small amounts of fetal tissue can be used for many patients. Burlingame, 
supra, note 36, 221. In addition, the company processes the fetal tissue to decrease 
the possibility of rejection of the tissue by the recipient-host. “[B]ecause fetal tissue 
is genetically simple and immunologically undeveloped, laboratory processes can 
eliminate the few structures that could trigger immune responses in recipients.” 
Ibid. 
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Appropriating the Human Being: 
An Essay on the Appropriation of the Human 
Body and of Its Parts 


Jean Goulet 


4 


Executive Summary 


This essay discusses the role played by the law in regulating 
behaviour while ensuring compliance with societal values and principles, 
especially with respect to the use of the human body and its parts. It 
describes the differences between the common law and the civil law, and 
in particular the distinction made by the civil law between things and 
non-things. Since the human body is a non-thing, it cannot be seen to 
be subject to a right of ownership; since it is sacred, it cannot be the 
subject of a commercial transaction. The changes in the Civil Code of 
Quebec in this connection are also discussed. 

The author reviews the legal issues and moral principles related to 
the existence of a real right to appropriate a person and discusses the 
potential impact in this respect of the changes appearing in the new Civil 
Code of Quebec. The effort of Quebec’s legislature to preserve certain 
cultural values and principles has been based on the following prin- 
ciples: the inviolability of the human body, the gratuitous nature of any 
alienation of any part of the human body, the participation of the 
medical profession in this process, and the establishment of ethics 


committees. 


This paper was completed for the Royal Commission on New Reproductive Technologies in May 1992. 
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The author also discusses the uses of the human body, its parts, 
and its products (or “fruits”) from a legal perspective, and he supports 
his presentation with a brief review of some key legal cases. 

The author concludes that, even though the human body can no 
longer be regarded as unconditionally sacred, it cannot be intentionally 
sold without first taking certain societal values into consideration. 


introduction 


The Royal Commission on New Reproductive Technologies has been 
given a mandate that is complex both in its diversity and in its subject 
matter. Who can attest with certainty, unless with experience gained from 
practice, to the consequences of practices that, since they concern the very 
reproduction of the species, affect the foundations of our culture and 
civilization? What question more troubling than this could a society ask 
itself that would have a more direct emotional impact on the set of values 
underlying its entire system of morals, ethics, and law? 

This problem is especially acute in our multicultural country of 
Canada, since it is set in two different systems of law: Quebec society is 
governed by a set of norms that are based primarily on the civil law, 
whereas the norms in the rest of the country are based primarily on the 
common law. By sheer force of numbers, the common law system is liable 
to prevail where choices are to be made and support is to be given, and this 
would leave the civil law in the suffocating darkness that envelops the 
antechamber of oblivion. 

The Royal Commission clearly has no desire to ignore values represen- 
tative of the culture of a part of the Canadian population it wishes to hear 
and understand. To do so would also amount to ignoring the fundamental 
values and principles of a system rich in principles and standards that is 
based on an experience rooted in the very origins of Western civilization 
and that still applies today not only in Quebec but in a large number of 
jurisdictions on the European continent.’ 

In writing this essay, our ambitions will necessarily be held in check 
by its limited scope. We will begin by trying to evaluate the normative effect 
of legal discourse, comparing its language and messages with language and 
messages from other areas that also claim to govern human behaviour. We 
will then consider how one of them, the law, attempts through its civil law 
subsystem to resolve the problems arising from the appropriation in whole 
or in part of a very special object: the human body. Thus, we will begin by 
commenting on how the law appropriates actuality by way of the rules 
through which it is expressed before asking how this same law governs the 
appropriation of the human body through the norms of its positive law. 
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Non-jurists are often unable to conceptualize the law, as they quite 
naturally find it difficult to grasp the consequences of “juridicizing” a 
principle of behaviour. This comment may be especially valid in respect of 
health professionals, who are used to dealing with tangibles and are 
constantly confronted with sickness and sick people, and with specific 
problems and responses. 

Legal rules come from a pharmacopoeia that the health professional 
probably finds quite disconcerting, since legal remedies are found in an 
intangible store with an abstract inventory and shelves holding nothing but 
books and formulas. The content of those books and formulas is not com- 
monplace, however. Laws regulate and compel. It is therefore necessary 
to begin by developing a certain idea of what the law is in order to fully 
understand this phenomenon, which is both logical and of social 
significance. 


A Certain Idea of What the Law Is 


The law is an abstract concept. Communication is its essence, and it 
is composed of messages.” 

These messages are in turn assembled in sets, and the purpose of 
those sets is to cause those at whom they are directed to behave in some 
particular way. 

Health professionals are familiar with certain of these sets of norms 
(e.g., codes of ethics).* Over the past few years they have also been hearing, 
with ever growing frequency, talk about ethics, which is a modern-day 
substitute for a moral code. A distinction should be made between these 
two concepts to avoid confusion, however. 

Thus, moralists deliver sermons. They promote good through exhorta- 
tion. 

Ethicists, on the other hand, use reason. They are philosophers. 
Unlike men and women of the church, who distinguish good from evil, they 
try to define what is right. Ethicists want to be able to define acceptable 
conduct. 

As for jurists, their pretensions are different. They are modern and no 
longer want to be moralistic, religious, or instruments of what is right. 
They have become modest through experience and now content themselves 
with promoting order and social peace.* 

Their new-found humility has not resulted in their eclipse, however. 
Jurists still wield a formidable power of coercion in both the civil and 
criminal spheres, and they expect citizens to obey their instructions. 

Laws do not debate — they enforce. 

Thus, the true dimension of the law derives from its coercive power. 
We will now proceed to a definition of the law in terms that will probably 
further clarify the true scope of this social phenomenon. 
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A Brief Definition of the Law and of the Legal Phenomenon 

The law is the body of rules of conduct adopted by a society through 
the agency of the legislature it has constitutionally empowered to make 
laws. 

The discourse of legislators is performative.° As the old saying goes, 
“they never talk for the sake of talking.” In this way, they shape reality in 
accordance with their wishes. 


The Normative Effect 

This apparent power, which we would call the normative effect of legal 
language, is perplexing for scientists, who are accustomed to a different 
relationship with reality. 

The philosopher Michel Serres has clearly understood and defined the 
strange role jurists can play in scientific matters. “The law comes before 
science,” (trans.) he asserts in Le contrat naturel.° Thus, its discourse, 
which is not open to question, appropriates reality,’ as Galileo learned long 
ago to his detriment.® 

When a deontological, moral, or ethical standard becomes a legal rule, 
its transformation is complete. It is now more than language, and more 
than a simple code of communication. It is a reality, and life must be led 
in accordance with its regenerated nature. 

A new set has in fact been created. It is composed of rights and 
obligations. 

A right is a prerogative.° It allows those who are entitled thereto to 
take certain actions. 

An obligation is a constraint.’° It turns those who bear it into debtors. 
It compels them to refrain from a specified conduct or to discharge a 
specified duty. 

The citizen’s behaviour is therefore predicated on the legal standard. 
Reality is patterned on the legal rule. 

This rule is not invulnerable, though. It will not receive the support 
it needs to survive unless it is fully integrated into the cultural group to 
which it belongs.’’ The legislature is well informed only if it expresses its 
rules in accordance with a certain conception of the law. 


A Certain Conception of the Law 


The law is predicated on culture. To ensure that it has credibility and 
is respected, it must give expression to the basic social values of the 
governed group. Consequently, there are a number of legal systems that, 
each in its own way, express a certain conception of the law. 


The Main Western Legal Systems 

The law takes on a different hue from one jurisdiction to another. We 
see culture as the soul of a nation; it condenses a social group’s values and 
viewpoints into a single whole. So it is not surprising that the standards 
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the group sets to govern the behaviour of its members are rooted in expe- 
riences drawn from its fundamental education. 

Unfortunately, the limits of this essay probably require that we try to 
explain this complex subject through tired clichés. Yet is it not useful all 
the same to identify Paris with the image of the Eiffel Tower, or Quebec City 
with the silhouette of the Chateau Frontenac? Let us do the same. 

There are two major legal systems in the Western world: the common 
law and the civil law. The rules of the common law stem primarily from 
judicial decisions.” 

Anglo-Saxons, it appears, are pragmatists. They resolve concrete 
problems as and when they arise. Thus, they draw principles they will 
subsequently observe from court judgments on an a posteriori basis. 

It is said that Latin peoples, and more specifically the French, reason 
along Cartesian lines. They begin by establishing a priori principles, and 
then class problems in these logical and convenient pigeonholes. It there- 
fore appears that laws, and the Civil Code in particular, are the source of 
the law in their legal world. But a cliché is a cliché — it may well be that 
their law derives instead from the more inclusive body of customs. Besides, 
a definition of the civil law will tell us more about this than a brief 
discussion of a generally accepted idea. 


The Main Concepts of the Civil Law 

The expression civil law covers the body of standards and rules that 
makes up the private law of jurisdictions culturally attached to the Latin 
world. That body is for the most part collected in a Civil Code, versions of 
which are to be found not only in France, but also in Belgium, Italy, and 
Quebec. 

If we adopt Jean Carbonnier’s theorem, we must state here that the 
civil law is indeed broader than its principal formal source, the Civil Code.’* 
Each Civil Code constitutes the jus commune of the jurisdiction to which it 
applies and incorporates a customary law that was not repealed by the 
enactment thereof. The fundamental principles of that customary law, the 
origins of which are lost in the mists of time, are still in force. We will look 
at a few examples of this below and will use them in the purest tradition of 
the civil law by following a Cartesian process and employing the standard 
methodology of the civil law — analogy. 

Thus, a civil law expert is a jurist who, in considering private law 
problems submitted to him or her, employs a reasoning based on concepts 
that complement the customary standards and Civil Code rules in force in 
the jurisdiction in which he or she practises. The task is complex and 
requires the person to, among other mental gymnastics, manipulate the 
main concepts of the civil law system and, more specifically, the person- 
obligation-goods triad. 

Common law lawyers are also familiar with these concepts, which are 
so much a part of the stock-in-trade of the law that they are almost 
archetypal. To base sweeping conclusions on a common point that is so 
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superficial would be somewhat simplistic, however. The civil law and 
common law systems are clearly different, especially as regards the legal 
treatment of things, which is why it is now necessary to outline the 
structure of the civil law as it relates to things and to property. 

If we approach the subject from this perspective, it must first be noted 
that the truly decisive summa divisio of the civil law is that which 
distinguishes things from “non-things.”'* 

Anything that has material existence is a thing, unless it is a person. 
A person is a non-thing and can never be property since he or she has no 
patrimonial value. 

The literature on the subject is unanimous: the human body is sacred 
and cannot be sold.’° 

If we accept the principle that the person is unique, then we must also 
agree that it forms an indissociable unit, body and soul, in whole and in 
part. Furthermore, if we regard the whole to be sacred, the same is true of 
the parts. The corpse itself is legally recognized to be sacred, even in the 
cemetery that is its final resting place. 

The position adopted by modern science does appear indirectly to 
confirm this opinion, since it no longer dissociates spirit from matter.'® 
However, its uniqueness is no longer “spiritual,” but “material,” as emotions 
and thoughts are now reduced to a few chemical reactions. 

Some philosophers have cast doubt on these assertions, though. One 
of these is Aurel David.'’ He makes a distinction between the person and 
his or her biological substratum, that is, the human body. In other words, 
he dissociates body and soul, opening the door to the possibility of reifica- 
tion of the human body and, thus, to its potential appropriation. Is the 
legislature of today going to agree with him? We will now look at what is 
going on in the contemporary civil law. 


Conclusion 


By distancing themselves from the Declaration of the Rights of Man 
and of the Citizen,’* and from the individualistic philosophy of the 
Enlightenment that inspired it, the drafters of the new Civil Code of Quebec 
have chosen in the positive law provisions thereof not to express certain 
concepts that the drafters of the Civil Code of Lower Canada had imported 
from France’s Civil Code and from the Declaration, which preceded it. 
Thus, the notion of sacredness has been formally set aside, with the result 
that the human body no longer appears to be protected as sacred except by 
a custom that has not been repealed, although the new positive law rules 
to the opposite effect have inevitably reduced that custom’s influence. 

These changes to the civil law were to be expected. Cracks had 
already been appearing in the structure for a long time. The first had 
appeared in 1932 and 1933, when Louis Josserand!® and Andrée Jack”° 
successively challenged the notion that the human body is not for sale. 
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The irresistible pressures of science and modern medicine completed 
the task of persuading the Quebec legislature to reify the human body at 
least in part. 

As a result, the law of the new Civil Code of Quebec now dissociates 
personality from the physical body of the human being. 

Thus, article 3 of the new Code first recognizes a list of extra- 
patrimonial rights,”’ which is the first indication that the legislature has 
recognized the personality of the human being. Other provisions found in 
articles 33 to 41 will protect the person’s privacy in conjunction with the 
statement of principles to the same effect found in section 5 of the Charter 
of Human Rights and Freedoms,” so legal commentators no longer have 
room to doubt as regards our formal law that the concept of personality has 
been incorporated into the new Code. 

Nor do articles 10 to 25 permit us in the second place to question the 
National Assembly’s determination to reify the human body. Although the 
first paragraph of article 10 reiterates the principle of the sacredness of the 
human body from the point of view of its inviolability, articles 19, 22, 23, 
and 24 leave very little room for doubt. In these provisions, the legislature 
recognizes a right to alienate parts of the human body, and this necessarily 
implies a reification of the object, which is in this case the physical human 
body. At civil law, with the exception of the res communis,”* which 
obviously cannot include the human body, it is only non-things that are not 
for sale. 

Thus, it would appear from what we have seen so far that by changing 
its language the law has drawn closer to the situation in the real world,”* 
which it reappropriates through its new discourse by authorizing, at least 
in part, the reification of the human body. This choice will of course have 
an impact on the appropriation of this new component of property law, 
although it is not clear what form that impact will take. We will therefore 
try now to shed a little light on these questions by analyzing the problem 
of the appropriation of the person by real rights. 


Appropriation of the Person by Real Rights 


The appropriation of the person by real rights opens a fearsome legal 
Pandora’s box halfway. Not only does it bring into conflict ideas that are 
contradictory in principle, but its application could even lead to situations 
the results of which are absurd in concept and excessive in practice. An 
obvious consequence of this is that it would be sensible at this point to 
determine the exact magnitude of the obstacles placed by this legal and 
cultural choice on the uneven path of our legal advancement. 
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Interplay of Concepts and Legal Rules 


The very etymology of the term real right warns us of the problems that 
are going to stimulate our imagination. 

The term real is of course derived from the Latin word res, which 
means thing. Furthermore, the classical definition of a real right easily 
confirms this understanding, since a real right is “one conferring on its 
holder direct and immediate power over a thing without the intervention of 
another person” (trans.).”° 

In contrast to a personal right,”° the object of which may be a presta- 
tion other than a thing, by definition a real right cannot exist in the 
absence of a thing. A real right bears upon the thing itself, from which it 
cannot be separated, somewhat in the manner of Roman law, under which 
the right and the thing itself merged to form the dominium, or right to own 
property (proprietas).”’ 

Thus, the real right is theoretically incompatible with the notion of a 
person, which is not a thing, is not for sale, and is almost sacred. 

From the outset, the appropriation process appears to be almost 
irremediably blocked by the antinomy between the two concepts of person 
and thing. What is more, traditional civil law experts appear to have so 
much trouble understanding this process that they hardly ever define the 
person, but limit themselves to declaring, as does article 1 of the Civil Code 
of Quebec, that “every human being possesses juridical personality.””® 

Imagining that they have in this way isolated these conflicting 
concepts in separate categories such that contact between them is no 
longer possible except through obligations, civil law experts ask no further 
questions. They should, however, as the human body is a physical object, 
and there are some who will, for reasons that may be noble but are some- 
times sordid, seek to appropriate parts of that object, which is inadequately 
isolated in the category of things that are not for sale. To succeed, 
appropriation requires that certain preconditions be met; once successful, 
it inevitably has consequences. 


The Legal Phenomenon of Appropriation 

Thus, it is impossible to appropriate an object unless it is a thing, and, 
as we already know, this process entails problems in respect of persons. 
The problems are even more complex in respect of the consequences of that 
appropriation, which open the way to absurdity. 

If we reify the human body, which is a precondition for the appropria- 
tion thereof, and acknowledge that the rules governing the right of 
ownership apply thereto, logic dictates that it be subject to usufruct, 
emphyteusis, and even alienation pure and simple, which takes us back to 
the time of slavery. Fortunately, other legislative provisions will prevent the 
unspeakable from occurring, although this legislative policy nevertheless | 
calls into question the scale of values used to assess our legal standards. 

Thus, reification of the human body paves the way for use of the 
person. That being the case, does it legalize surrogate motherhood, which 
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has until now been prohibited by the customary standards of public order 
and good morals? It might have been necessary to answer this question in 
the affirmative were it not for the fact that article 541 of the Civil Code of 
Quebec formally prohibits the practice of surrogacy. 

In this way, contemporary law comes to the rescue of the old stan- 
dards, and it does so up to the highest levels of our legal hierarchy. 
Indeed, it does so up to the quasi-constitutional level of the Charter of 
Human Rights and Freedoms,”° which extends certain forms of protection 
to the human body. 

Although articles 2 and 5 of the Charter, which concern the right to 
assistance and the protection of privacy, respectively, are of interest on this 
subject, article 1 is even more to the point. It articulates the customary 
standard on respect for the person restated in article 19 of the Civil Code 
of Lower Canada, which is in force today,*° and article 10 of the Civil Code 
of Quebec, which will soon be implemented. 

At the time of writing, Quebec law relating to the human body derives 
from articles 19 to 23 of the Civil Code of Lower Canada, which will be 
replaced sometime in the future by the standards found mainly in 
articles 10 to 25 of the Civil Code of Quebec, and in articles 42 to 49 where 
corpses are concerned. 

Inasmuch as the civil law constitutes a body of inter-related stan- 
dards, other provisions inevitably come into play to complete those just 
mentioned. For example, the civil liability provisions*! open the door to 
judicial actions that sanction those rights and obligations. From there, we 
should proceed at the judicial level to the Code of Civil Procedure, or 
branch off toward special standards found in statutes” or specific regula- 
tions,** to arrive at the limits of the law applicable to the matter at hand, 
namely the appropriation of parts of the human body. But to stay within 
our mandate, which is limited to the traditional civil law, we will not take 
that path. The rules found in articles 374ff. of the Civil Code of Lower 
Canada, or in articles 899ff. of the Civil Code of Quebec, which concern the 
law of property, cannot be ignored, however. 

Those rules are obviously numerous. What is more, they are different, 
and that means totally different, from the equivalent property law standards 
of the common law. 

At civil law, all property has one owner, and only one owner. It is 
difficult, if not impossible, to find anything in the civil law that corresponds 
to the common law notion of interest.** The right of ownership found in 
article 406 of the Civil Code of Lower Canada, or in article 947 of the new 
Code, is closely akin to that found in article 544 of France’s Civil Code, the 
real right par excellence, with its fundamental attributes and character- 
istics. Thus, the civil law right of ownership is permanent, general, and 
exclusive. 
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In theory, it also applies to a thing, which returns us to the problem 
raised above: can the human body, which is as material as any other 
thing, be appropriated? 

The answer we gave above was negative, although we added that the 
situation may well be changing. We will now offer some opinions and 
suggest more specific labels to show how, and in what cases, the legislature 
has safeguarded the basic principle of the sacredness of the human body, 
which is fundamental to the civil law, while at the same time moving 
toward the reification of the person in response to pressures from modern 
medicine. 


Application of the Concepts and Rules 

As you will have guessed, all these contradictions can be reconciled 
only through the affirmation of principles and the practical application of 
rules. We will now review the solutions adopted by the legislature in both 
these respects. 


Moral Principles 

In their wisdom, legislators are always reluctant to disrupt the status 
quo. Thus, they endeavour to preserve the cultural values and principles 
on which the accepted order of society is based. It is in this spirit that they 
reaffirmed in the new Code the customary principles recognized in the “old” 
civil law before making the concession of drafting standards derived from 
the new reality. 

The resulting combination is a curious picture that can be outlined by 
means of four revealing illustrations. 

The first principle stated by the legislature has siready been noted. 
Article 1 of the Civil Code of Quebec repeats the affirmation previously 
found in article 19 of the Civil Code of Lower Canada that the human body 
is inviolable. 

Some bright minds might sense vestiges of old religious practices in 
these provisions, and maybe even the indirect influence of the spirit of the 
canon law. We consider this opinion to be mistaken, however, as it instead 
originates in the (French) Declaration of the Rights of Man and of the 
Citizen,*° which itself originated in the philosophy of the Enlightenment and 
the revolutionary spirit of the late eighteenth century. Civil law jurists, 
from the nineteenth-century interpreters to their modern-day successors, 
have salvaged, rather than invented, this generous principle. 

Again preoccupied with keeping a clear conscience, the legislature has 
usually upheld the principle that alienation of parts of the human body 
must be gratuitous. The principle was stated in the third paragraph of 
article 20 of the Civil Code of Lower Canada and reappears in article 25 of 
the new Code.*° 

We should not be unfairly cynical toward the legislature, however. 
This provision has proven to be most useful in practice, as it prevents both 
a sometimes less-than-honourable trafficking in human body parts and the 
establishment of “body shops” by unscrupulous individuals. Safeguards 
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will still be needed to prevent the clandestine operation of such businesses, 
and preventive criminal sanctions may be desirable in such cases. 

Medical intervention is the third aspect of the clear conscience shield 
with which the legislature systematically lards its standards concerning 
protection of the human body. Once again, the intention is beyond 
reproach. No one disputes the decisive role played by physicians in 
dispensing health services or their importance to their patients. However, 
the powers conferred on them in some circumstances remain open to ques- 
tion. For example, the second paragraph of article 44 of the Civil Code of 
Quebec grants physicians a decision-making right, the long-term effects of 
which might well border on the illicit were they to contribute to the 
unwarranted circulation of materials worthy of the respect due to sacred 
things. It stands to reason that the circulation of “replacement parts” 
should at the very least be carried out under the indirect supervision of 
ethics committees, which constitute the fourth instrument of clear 
conscience concerning protection of the human body found in our 
contemporary legislation. 

Unheard of only a few years ago, ethics committees have come to 
occupy a place of importance in medical research and the practice of medi- 
cine. They have become the darlings of hospitals, and jurists themselves 
have become fond of such committees. Their popularity can probably be 
explained by the impetus given them by France’s Comité national 
d’éthique,*’ and their establishment in places where the uncontested rule 
of behaviour has until now been the cosiest hands-off attitude should be 
applauded. 

The ethics committee now makes its appearance in the third and 
fourth paragraphs of article 21 of the new Civil Code. It is a welcome 
addition, even if its role is limited to the narrow sphere of medical 
experimentation. The committee has no recognized role with respect to any 
form of alienation of human body parts. 

Moreover, this limitation is accompanied by another real weakness. 
No provision in the present law specifies the composition of ethics 
committees. Practice suggests that they will consist mostly of hospital staff 
representatives and, above all, physicians. Thus, the committees could well 
be composed of individuals who are at once judges and interested parties, 
and their members could either be in a conflict-of-interest situation or be 
unwilling to incur the displeasure of colleagues who could be in a position 
to obstruct their own research in the near future. 

Furthermore, the very idea of the ethics committee provides food for 
thought. What do we really expect from this institution, which is mandated 
to apply neither coercive legal standards nor even a clearly defined body of 
rules, and which could end up being unfocussed and, perhaps, overly 
accommodating?** 

As things now stand, the human body is neither inviolable nor truly 
sacrosanct. We will now look at the practical and supposedly pragmatic 
solutions put forward by the law and the jurisprudence, which contradict 


606 Overview of Legal Issues in NRTs 


the reassuring conceptual myths found in the fundamental principles pro- 
claimed by the legislature. 


Pragmatic Rules 

Thus, we will now consider the human body in a legal rather than juri- 
dical perspective, that is, from the clearly defined viewpoint of specific rules 
rather than from the slightly distorted angle of declarations of principle. 
We will consider the human body from all angles, looking at it first as a 
whole made up of natural components and artificial adjuncts before 
gradually moving away from it, going from its fruits to the products that 
derive therefrom. 


A Physical Whole 

As we have already said, because the human body is a physical object, 
it can be reasonably considered a thing. An age-old legal custom places the 
body of a living person in a class apart, although it has not been that long 
since the days of the lucrative slave trade. Although it would be pointless 
to discuss the problem of appropriation of the human body, the solution for 
which seems so obvious, we will return to it below because of the decision 
in Moore. 

The question of “using” the human body is not insignificant, however. 
It includes the problem of individuals in an “irreversible” coma,*® and our 
comments do not concern the legal status of the corpse. 

The Milhaud case*° caused a considerable furor in France a few years 
ago when a physician conducted experiments on a patient described as a 
“vegetable.” Although the proceedings did not take place in a civil court 
and do not therefore concern us here, they enable us to point out that it is 
as mandataries, and not as the owners of a physical object improperly 
likened to a vegetable, that the close relatives of a person who is incapable 
of giving his or her consent are authorized to speak on his or her behalf.*" 

The temptation to treat persons in an “irreversible” coma as objects 
becomes even stronger when it comes to the remains of a deceased 
individual. 

The Civil Code of Lower Canada classifies corpses as sacred things.*? 
They are consequently neither for sale nor subject to appropriation.*® 
However, these rules have not been adopted by the new Civil Code of 
Quebec.** Should it be concluded from this silence that the legislature 
intends to overthrow the old order? 

It is not unreasonable to answer this question in the affirmative. 
Articles 42ff. of the Civil Code of Quebec grant the person priority when it 
comes to deciding what is to become of his or her body after death. 
Although the legislature in this way respects the personality of the 
individual concerned, it seems to us in so doing to dissociate the 
personality of the individual from the physical nature of his or her body, 
which consequently becomes a thing that can be appropriated. 

This right is not as new as it appears to be at first glance. Time can 
play a decisive role in this respect: for example, our museums are 
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recognized as owners of the mummies, skeletons, and other human arti- 
facts stored within their walls. The same is true of our medical schools, as 
the cadavers received by their dissection rooms bear a strong resemblance 
to things that have been appropriated.*° 

Developments in modern medicine have given rise to situations that 
are even more delicate where human body parts are concerned. 


Dissociable Parts 

It was an American decision — that rendered in Moore v. Regents of 
the University of California*® — that brought the problem of the appro- 
priation of the human body and of its parts into the limelight. The facts of 
the case bear repeating, for they are not incompatible with the issues that 
could be drawn therefrom at civil law. 

In October 1976, John Moore learned from his attending physician, 
Dr. David W. Golde, that he had a rare form of leukemia. He consequently 
underwent a variety of forms of treatment, including the withdrawal of 
extensive amounts of blood, bone marrow, and other bodily substances, 
and even the removal of his spleen. 

Throughout this time, the substances removed from John Moore’s 
body were not disposed of, but were instead used as the basis of research 
by Dr. Golde and his team, which was soon to be successful. Indeed, their 
efforts had convincing results, and they were awarded a patent on a cell 
line quite appropriately called the “Moore Cell Line.” 

When he finally learned of his involuntary contribution to science, 
John Moore went to court to claim royalties from the commercial exploita- 
tion of the cell line derived from substances removed from his body. He 
based his argument on what he considered his right of ownership over his 
body and claimed, to use the language of the civil law, a right to follow with 
regard to the parts thereof. 

Two decisions were rendered in the case. The first, in a proceeding 
incidental to the hearing on the merits of the case, recognized Moore’s 
limited ownership interest in his body and opened the way to the subse- 
quent consequences that were the inevitable result of this choice.*’ One 
question inevitably presents itself to us as civil law jurists: would the 
outcome of a similar case argued along similar lines in our legal system 
have been identical? 

We feel that the question would have to be answered in the negative. 

In framing articles 10ff. of the Civil Code of Quebec, the National 
Assembly has set out standards in respect of the human body that are 
based not on ownership* but on control by the person over his or her own 
body. It is therefore in this spirit that we must now approach the problem: 
a person does not own his or her body but exercises a degree of control over 
it that is recognized and governed by the law. 

The question that remains to be asked concerns the composition of the 
human body, and whether it is possible to dissociate its component parts 
as potential candidates for appropriation. 
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It should be mentioned here that the human body is made up of the 
biological parts that form its constituents and the prostheses that form 
extensions thereof. A somewhat quaint part of French jurisprudence 
considered with all seriousness the issue of whether dentures could be 
seized and whether a creditor could exercise a right of retention over them. 
Fortunately, it was held that such prostheses, once installed, become an 
integral part of the human body and are consequently protected by the 
exemption from seizure.*” The jurist Roger Perrot attaches to them the 
vivid expression of “person by destination” (personne par destination).*° 

Thus, if the human body can be distinguished from personality, it 
forms a whole that can be neither seized nor alienated. But can its parts 
nevertheless be dissociated therefrom for future alienation? 

The Civil Code of Quebec clearly answers this question in the affirma- 
tive. According to article 19 of the Code, a person may alienate parts of his 
or her body inter vivos. As a result of this new provision, the traditional 
rules of the civil law take on a hitherto unrecognized dimension, which in 
our view justifies a theory on appropriation of the human body and of its 
parts that we will, for the sake of convenience, call the theory of gradual 
distancing. This would be a good time to explain our theory. 


Theory of Gradual Distancing 

The basic premise of the theory of gradual distancing is that the legis- 
lature never talks for the sake of talking and that it does not therefore 
dissociate parts from a whole unless it intends to reserve a special 
treatment for the parts thus specifically identified. The standards that 
follow in such circumstances are usually exceptions to a rule of the jus 
commune. 

Starting from this assertion, we will consider the human body in three 
stages. 


Level 1 Distancing 

Level 1 distancing is based on the most general way in which the 
human body can be considered in the overall legislative framework. 

According to the generally accepted principles of philosophy or modern 
science, the dualist theory that distinguishes mind from matter should be 
dismissed, and the soul and the body, that is, the personality and its 
physical substratum, should be considered as one. 

However, the new Civil Code of Quebec takes the opposite course, 
specifically dealing with personality rights in article 3 and reserving long 
blocks of articles (arts. 10 to 49) for the human body, living or dead. 

Thus, contrary to the attitude it adopted in 1866, the legislature now 
places considerable importance on the physical aspect of the person and 
dissociates the two branches thereof. 
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Level 2 Distancing 

This same legislature nonetheless considers the human body to be a 
comprehensive entity. Not only does the legislation read this way, but the 
jurisprudence itself — although from French courts — confirms this prin- 
ciple by including as integral parts of the human body any prostheses 
grafted thereon if necessary. 

Here, as earlier, however, the legislature once again undermines the 
basic unitary principle by authorizing, in article 19, the dissociation of 
parts or elements from the whole of the human body, no longer, as was the 
case before, for reasons of curative surgery but for reasons defined very 
broadly by the vague concept of the benefit that is anticipated. This 
concept therefore rules nothing out. It covers both medical research and 
benefit to a third party through, for example, an organ or bone marrow 
transplant. 

The legislature’s choice is obviously not without effect, but what are 
its true consequences in legal terms? Are we to conclude therefrom that, 
having become “autonomous,” these dissociated elements change in nature, 
and that rather than remaining “persons” or “parts of persons,” they have 
now become “things”? 

We believe this is indeed the case. 

The human person cannot be alienated. This principle of the civil law 
is fundamental. 

In this very case, however, article 19 of the Civil Code of Quebec 
authorizes the alienation of an object that we can in no way continue to 
avoid calling a “thing” without circumventing the rules of logic and 
classifying its alienation under the overly convenient label of an exception. 

The legislature treats these new things with respect, as their alienation 
must in all cases be gratuitous (see art. 25 C.C.Q.). However, respect does 
not mean sacredness. These objects are never sacred. They are therefore, 
with some restrictions, within the purview of trade and can be appropriated 
or disappropriated. 

Is this conclusion shocking? It may be, but we are nevertheless going 
to go even further. 


Level 3 Distancing 

In the next few paragraphs, we will maintain, with support from the 
jurisprudence, that as the distance increases between the part dissociated 
from the human body and both the body itself and the comprehensive 
entity of the individual from whom it comes, the restrictions on its 
circulation will decrease accordingly. 

Applying the principles of this theory, it must be agreed that, unless 
it is separated only temporarily for curative purposes, a part removed from 
the human body with the consent of the person concerned becomes a thing, 
an object that can be appropriated, movable property that is initially owned 
by the person from whom it originates but can be alienated to any other 
person to whom it is properly assigned. 
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The legal status of this thing is therefore governed by the ordinary 
rules of property law. For example, it cannot be deemed to have been 
abandoned;”’ in all circumstances, abandonment must be proven through 
documents demonstrating the informed consent of the donor or through the 
presentation of evidence demonstrating that the person concerned has no 
interest in the part from his or her body. At this point, circumstances 
return us to the second decision rendered in the Moore case” due to what 
we will again call the distancing factor. 

From the previous account of the facts of the case, it will be recalled 
that John Moore claimed royalties from the commercial exploitation of the 
Moore Cell Line, although the cell line in question had been produced 
following research by Dr. Golde and his team. 

In a decision handed down by the Supreme Court of California, the 
payment of such sums to the plaintiff was denied on the ground that the 
original cell line removed from John Moore and the cell line produced by 
Dr. Golde’s team were totally distinct, both factually and legally. In other 
words, the value added to the original line by the research of Dr. Golde’s 
team was So great that the distance between the new line and the original 
line no longer warranted the inference of a significant connection between 
the new product and the plaintiffs person. 

The relevance of this decision to our civil law will of course be 
questioned once again. It will again be asked whether a court applying the 
rules of our legal system would have come to the same decision. 

Given the facts of the case, we would be inclined to answer this in the 
affirmative, although a form of reasoning also leads us to the same 
conclusion. 

While Dr. Golde’s team was working on substances removed from John 
Moore’s body, Moore continued to be their owner, since he had never 
abandoned his interest in the substances removed from his person. As can 
be seen from the evidence submitted to the court, however, a new thing was 
produced from the original objects taken by the researchers. In other 
words, Dr. Golde’s team had, within the meaning of article 972 of the Civil 
Code of Quebec, “worked on or processed material which did not belong to 
[it].” Their processing of the original material was worth far more than the 
material used, which means, it seems to us, that they could claim sole 
ownership of the Moore Cell Line under the rules governing movable 
accession.”* We accordingly feel that a Quebec court ruling on the facts in 
Moore within a civil law context could have rendered a decision identical to 
that of the California court for reasons based on our property law as a 
whole. 

Thus, it appears from the above discussion that, although the human 
body cannot be appropriated in its entirety, despite the provisions of the 
Civil Code of Quebec that allow for reification, its parts can be appropriated 
when dissociated therefrom in the manner provided for by law. 
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Jean-Christophe Galloux was therefore right** — the human person 
can change the destination of his or her constituent parts. 

But is this assertion valid at every level at which the person could 
“break up” into different components? This is the question we will now 
consider, beginning with the very intimacy of the person before gradually 
distancing ourselves therefrom. 


Natural Fruits 

The last portion of our study will be based on an analogy drawn from 
property law, the intention of which is definitely not to show disrespect for 
the human person although it is founded on the concepts of fruits and 
products, which are better suited to things than to persons. 

The hypotheses we have enunciated so far have resulted in dissocia- 
tions so closely linked to the material aspects of the human body as to 
require some sort of aggressive or invasive medical procedure. But is it not 
possible that certain parts of the human body might break away from their 
original “support” on their own without the need for deliberate external 
intervention? 

As will be seen from the following examples, the answer to this 
question is of course yes. 

Our first examples of this concern are what we will somewhat improp- 
erly call the fruits of the human person, namely, as you will have guessed, 
the fetuses and embryos borne by the female person. 

We know from the Supreme Court of Canada judgments in 
Morgentaler® and Daigle®’ that the human fetus is not a person. It there- 
fore exists as a part of its mother’s body and can no more be appropriated 
than any of the other biological parts surrounding it. But what happens to 
it when it is expelled from its place of incubation? 

If it is born alive, it is then a person and can as such no more be 
appropriated than its mother. Parents do not own their children. They are 
responsible for them and have custody of them by virtue of their parental 
authority. 

If, however, the fetus is not viable when separated from its mother, it 
must be admitted to be a thing in the sarne way as an appendix removed 
from an ordinary patient. It can then be appropriated and alienated if the 
mother who produced it consents. Neither the Civil Code of Quebec nor 
any statute in force in that province grants the fetus any form of sacred- 
ness that would place it in the category of objects that are not for sale. It 
is even doubtful that a fetus removed from its mother’s body in a non-viable 
state is a dead body: it did not die, since it was never alive. 

The fetus therefore becomes a thing, sharing this fate with the embryo, 
which is not a person either, since it was never born. The rules governing 
parts of the human body must therefore be applied, mutatis mutandis, to 
fetuses, embryos, ova, and gametes of all kinds. They have something of 
the nature of the human body as long as they are integral parts thereof, but 
then become things once removed therefrom.” 
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Should we now follow a similar logic for what we will call the products 
of the human body? Let us consider this question more closely. 


Products That Can Be Sold 

Through natural processes, the human body produces substances that 
separate from it simply as a result of the laws of nature. These include 
tears, perspiration, menstrual discharges, excrement, and urine. We would 
add semen and ova to this list. 

Since these substances begin as integral parts of the human body, we 
must treat them in the same way as we have treated the parts of the 
human body. They can therefore be appropriated and alienated once they 
have separated from the body and have entered the category of things that 
are for sale.°° Movables in the ordinary sense of the term, they are 
therefore subject to the normal rules of the Civil Code and are presumed to 
belong to their original possessor.°’ They cannot be validly alienated 
without valid consent for a conclusive reason. 

Thus, there is nothing new to this point, but wait for what follows. 

Recent advances in medical science and continuing developments in 
biochemistry and other related technologies of the health sciences have 
made it possible to design and manufacture products derived from parts of 
the human body that are ultimately remedies for afflictions as serious as, 
to give one example, Parkinson’s disease.°” The Moore case, which we 
discussed above, provides a good illustration of this, especially because it 
enables us to add artificial products created through combination, such as 
cell lines concocted in a laboratory, to our list of natural products. 

Should this type of commerce be considered to be unlawful or in any 
way prohibited by the law? | 

Nothing, at least nothing in the Civil Code, prohibits trafficking in 
such products, which have considerable market value. These goods can be 
both appropriated and alienated. Moreover, to follow the line of argument 
upheld by the Supreme Court of California, the final products are 
completely different from what they were in their initial state. To give, with 
reference to the right of accession, an example dear to classical civil law 
jurists, we might say that the statue produced by a sculptor, even out of 
material belonging to another, is completely different from the block of 
marble from which the artist’s skill has wrested a harmonious form. 

Some of these products, because of their marketability, are patented 
and can be exploited by the patentees. Should exception be taken yet 
again? 

Every form of commercial exploitation applicable to property should be 
open for these products, which, as we have just seen, are now far removed 
from the persons they originally came from. 

Although it is possible that some will be shocked by this commercial 
exploitation of life, it is still necessary to know what life really is. We would 
personally hope that the principle on which our existence is based is the 
personality of the human being rather than just his or her physical 


Appropriating the Human Being 613 


existence,’ although the body, the inseparable companion of the soul, 
should be neither forgotten nor scorned, as the precepts of amisunderstood 
religion were for a long time wont to do. 


Conclusion 


The legislature appears to be handling these matters with greater 
circumspection than have theologians, as it has had to take new circum- 
stances into account. Conscious of the progress of medical science, and 
perhaps on final analysis (a little like Bartha Maria Knoppers on the subject 
of the genetic heritage)°? acknowledging the human being’s collective 
responsibility toward his or her fellow human beings, it has carefully 
opened the way to the sound management of the well-being of society. 
Would it therefore be disparaging the person by partially reifying the body, 
which it makes possible in the new Civil Code of Quebec? 

It would be troubling to see the person become, as some authors have 
suggested,®° the subject of a right of ownership or of real rights. But that 
is not the case here. These provisions appear to us to grant human 
persons a right of control over themselves, in the same way as it is recog- 
nized that they can control the information flowing from and circulating 
around them.®’ As a result, it is not shocking to note that the biological 
constituents of a person’s material being can in some circumstances be 
found among ordinary things — appropriated and appropriable, for sale, 
and alienable — provided that this change has been authorized and 
legitimated by a consent that is unquestionably free and informed. 

The concept of liberty has many aspects, and this is one of them. 


Epilogue 


Unlike other normative disciplines, such as moral philosophy or 
ethics, the law enacts rules to which the state accords the formidable and 
effective privilege of public sanction. 

Most of these rules reach the citizen in the form of written messages, 
whether consolidated into structured norms or flowing logically from judi- 
cial authorities. The first case is typical of the civil law, whereas the second 
is typical of the common law. 

Quebec’s legal system belongs to a family of systems governed 
basically by a civil code. The document currently in force already dates 
back to 1866, but a new body of norms is to be promulgated within the 
next few months. 
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As we noted above, the new Code treats the human body from a 
modern perspective that allows for some degree of reification and even 
authorizes the alienation of parts of the body under certain conditions. 

However, we feel that the new Code does not, despite the wording of 
its transitional provisions, repeal the civil law tradition that the human 
person, and the body forming a part thereof, deserves the veil of respect 
due to the receptacle of life and of humanity itself. 

Although no longer sacred, the human body is still an object that 
cannot be placed on the open market without consideration of a set of 
values we cannot disregard, as to disregard them would lead to a scan- 
dalous traffic society does not need. Scientific progress does not justify 
excess, and the physical well-being of persons does not justify all forms of 
behaviour, not even those that are curative.°° 
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of certainties? According to Guy Bourgeault, who has dealt quite brilliantly with 
these questions in L’éthique et le droit face aux nouvelles technologies biomédicales: 
prolégoménes pour une bioéthique (Montreal: Presses de l'Université de Montréal, 
1990), the relationships among technology, ethics, and the law call for a new 
alliance. 


39. This is the coma known as “stage 4,” which is equivalent to brain death, where 
the brain is destroyed. 


40. There were in fact two cases, known as the “Amiens” cases, involving Professor 
Milhaud in 1985 and 1988. The professor has given his point of view in A. Milhaud, 
Testaments de vie (Paris: Barrault, 1988). Professor Milhaud was later acquitted of 
the charges against him. 


41. In his treatise on the civil law, Dean Cornu quite rightly underlined the 
terminological inaccuracies that characterize the use of words related to the 
patrimony concept. “The human body is not a thing,” he says, “it is the person 
him/herself” (trans.). And then he goes on, “We are dealing here with being, not 
with having” (trans.). (See G. Cornu, Droit civil, supra, note 4, 165, para. 479.) 


42. Article 2217 C.C.L.C. 


43. U.S. courts have dealt with the legal status of corpses on several occasions and 
have at times held that they can be appropriated (see Schioendorff v. Society of New 
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York Hospital, 105 N.E. 92 (1914); Sinai Temple v. Kaplan, 127 Cal. Rptr. 80 (Cal. 
App. 1976)). In discussing corpses, they have spoken of quasi-property (see Cohen 
v. Groman Mortuary Inc., 41 Cal. Rptr. 481 (Cal. App. 1964)) or of property rights of 
a special nature (Smart v. Moyer, 577 P. 2d 108 (1978)), and have even been ready 
to deny absolutely that such a right might be possible (see Enos v. Snyder, 63 
P. 170 (1900)). French courts have been more categorical on the subject as they 
have declared that a corpse can be neither sold nor appropriated (see Trib. civ. 
Seine, 20 December 1932, Gazette du Palais of 20 December 1932). They have even 
refused to issue a patent for an embalming process in order not to liken the human 
body to goods (see Trib. corr. Seine, 14 March 1844, Gazette des Tribunaux of 
15 March). 


44. Maybe the legislature should have spoken on this subject. We can never 
sufficiently underestimate the depth of human stupidity. A deplorable case reported 
in the Gazette du Palais of 26 January 1983 concerned a divorced husband who 
claimed visiting rights for his dog and likened the animal, for the purposes of legal 
argument, to the child referred to in article 254 of France’s Civil Code or article 357 
of the Penal Code. His suit was fortunately thrown out, as the courts had the good 
sense to hold that a dog is by nature a movable (see Gérard Vincent’s comments in 
“Une histoire du secret,” in Histoire de la vie privée, ed. P. Ariés and G. Duby, 
Vol. 5: De la Premtére Guerre mondiale a nos jours, ed. A. Prost and G. Vincent 
(Paris: Seuil, 1985-87), 172). 


45. On this subject, see the Public Health Protection Act, R.S.Q., c. P-35, ss. 54ff. 


46. Moore v. Regents of the Untversity of California, 249 Cal. Rptr. 494 (Cal. App. 
2 Dist. 1988), which we will call the first Moore case, and Moore v. Regents of the 
University of California, 793 P.2d 479 (Cal. 1990), which we will call the second 
Moore case. These decisions have been discussed in a number of commentaries. 
See J. Lavoie, “Ownership of Human Tissue: Life After Moore v. Regents of the 
University of California,” Virginia Law Review 75 (1989): 1363-96; M.W. Havens, “A 
Patient’s Commercial Interests in the Products of Genetic Engineering: The Brave 
New World of Moore v. Regents of the University of California,” Medical Trial 
Technique Quarterly 36 (1990): 137-50; S.A. Mortinger, “Spleen for Sale: Moore v. 
Regents of the University of California and the Right to Sell Parts of Your Body,” 
Ohio State Law Journal 51 (1990): 499-515; J.J. Howard, “Biotechnology, Patients’ 
Rights, and Moore v. Regents of the University of California,” Food, Drug and 
Cosmetic Law Journal 44 (1989): 331-58. See also “Whose Tissue Is It? Moore v. 
Regents of the University of California,” Glendale Law Review 10 (1991): 141-57; 
C.C. Horan, “Your Spleen Is Not Worth What It Used To Be: Moore v. Regents of 
U.C.L.A.,” Creighton Law Review 24 (1991): 1423-48; K.G. Biagi, “Moore v. Regents 
of the University of California: Patients, Property Rights, and Public Policy,” Saint 
Louis University Law Journal 35 (1991): 433-62; M. Ivey, “Moore v. Regents of the 
University of California: Insufficient Protection of Patient’s Rights in the Bio- 
technological Market,” Georgia Law Review 25 (1991): 489-533. 

Quebec authors are not unaware of this decision either. Those who have 
referred to it include B. Knoppers, “La personne et la génétique en droit privé 
québécois: un droit de maitrise?” in Histoire d’un généme: population et génétique 
dans l’est du Québec, ed. G. Bouchard and M. de Braekeleer (Quebec: Presses de 
l'Université du Québec, 1991), 510; the same author in Human Dignity and Genetic 
Heritage (Ottawa: Law Reform Commission of Canada, 1991); and E. MacKaay, 
“Penser l'information génétique en droit québécois,” in La génétique humaine: de 
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Uinformation a Vinformatisation, ed. B.M. Knoppers, L. Cadiet, and C.M. Laberge 
(Montreal: Thémis, 1992), 34. 


47. Moore v. Regents of the University of California, 249 Cal. Rptr. 494 (Cal. App. 
2 Dist. 1988). 


48. We refer once again to the comments of Dean Cornu we quoted above, supra, 
note 4. 


49. See Court of Appeal of Douai, 14 October 1983, and Trib. inst. Lille, 
16 November 1983, J.C.P. 1985.1I.20365, note X. Labbée; and Civ. Ire, 
11 December 1985, and Civ. Ire, 9 October 1985, Gazette du Palais 1986.I.150, 
note P. Bertier, “Touche pas a mon dentier.” These rulings were discussed by Roger 
Perrot in “Procédure de l'instance: jugements et voies de recours. Voies d’exécution 
et mesures conservatoires,” Revue trimestrielle de droit civil 84 (1985), 454. 


50. “How is it possible that the law was placed in the service of an exercise in such 
bad taste?” (trans.), exclaims Roger Perrot, supra, note 49. 


51. At civil law, abandonment is the favoured method for terminating an 
appropriation. It is “an act by which the owner renounces his right, leaving the 
thing without a master” (trans.) (Zénati, supra, note 14, 41, para. 25). 
“Abandonment implies the owner’s desire to stop owning the thing” (trans.), add the 
brothers Léon-Henri and Jean Mazeaud together with Francois Chabas in their 
Lecons de droit civil, supra, note 4, Tome II, Vol. 2, 293, para. 1585. This is also the 
opinion of William deMontmollin Marler in The Law of Real Property: Quebec 
(Toronto: Burroughs, 1932), 142, para. 352. You will note that this idea was taken 
up in the first Moore decision: Moore v. Regents of the University of California, 249 
Cal. Rptr. 494 (Cal. App. 2 Dist. 1988). 


52. Moore v. Regents of the University of California, 793 P.2d 479 (Cal. 1990). 


53. Article 408 of the Civil Code of Lower Canada defines the right of accession as 
follows: “Ownership in a thing whether moveable or immoveable gives the right to 
all it produces, and to all that is joined to it as an accessory whether naturally or 
artificially.” This definition is valid for the new Code. The accession in question 
here relates not to the person of John Moore, which is at civil law not for sale, but 
to the part of his body that was removed therefrom, which does become a thing in 
the sense we saw above. 


54. J.-C. Galloux, “Réflexions sur la catégorie des choses hors du commerce: 
l’exemple des éléments et des produits du corps humain en droit francais,” Cahiers 
de droit 30 (1989): 1011-31. The reader should also consult the excellent thesis by 
the same author: “Essai de définition d’un statut juridique pour le matériel 
génétique,” supra, note 17. 


55. “All those products that a thing produces periodically without altering or 
sensibly reducing its substance” (trans.) constitute fruits at civil law (Malaurie and 
Aynés, supra, note 14, 152, para. 160; F. de Fontette, Vocabulatre juridique (Paris: 
Presses universitaires de France (Coll. Que sais-je?), 1988), 58; Private Law 
Dictionary, supra, note 9, 80; Dupont Delestraint, Les biens, supra, note 25, 7; 
deMontmollin Marler, supra, note 51, 86; Zénati, supra, note 14, 86, para. 71). A 
product is derived from a thing without periodicity, and with alteration or 
exhaustion of its substance. It is most respectfully, and only for purposes of 
illustration, that we liken the child to the fruit of its mother’s body. 
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56. R. v. Morgentaler, [1988] 1 S.C.R. 30. 
57. Tremblay v. Daigle, [1989] 2 S.C.R. 530. 


58. M. Castelli, Précis du droit de la famille (Quebec: Presses de l'Université Laval, 
1987), 176. 


59. This opinion is not shared by Jean-Louis Baudouin and Catherine Labrusse- 
Riou in Produire l'homme: de quel droit? (Paris: Presses universitaires de France, 
1987), 190, but it appears that the new Civil Code of Quebec now requires a 
different interpretation. The fetus cannot, by definition, be a thing like any other. 
Should special provisions be enacted to control trade in or the treatment of fetuses? 
We think so, although we decline to answer the question here, as we choose to limit 
our comments solely and exclusively to the civil law context. 


60. See Galloux, supra, note 17; see also B.M. Dickens, “The Control of Living Body 
Materials,” University of Toronto Law Journal 27 (1977), 182; and Venner v. State, 
364 A.2d 483 (1976). 


61. Art. 2267, first paragraph, C.C.L.C. This provision does not appear to have an 
equivalent in the new Civil Code. What rule will therefore apply? Res ipsa loquitur? 


62. On7 May of last spring, the Henri-Mondor Hospital in Créteil carried out, with 
the approval of the Comité national d’éthique francais, an intra-cerebral grafting of 
fetal tissue in patients with Parkinson’s disease (see J.-Y. Nau, “Une thérapeutique 
expérimentale de la maladie de Parkinson: des greffes intra-cérébrales de cellules 
foetales ont été pratiquées en France,” Le Monde, 8 May 1992). 

It appears to be perfectly legal in California for a woman to become pregnant 
and then voluntarily to abort and donate fetal tissue to members of her family who 
have Parkinson’s disease; see J.S. Bregman, “Conceiving to Abort and Donate Fetal 
Tissue: New Ethical Strains in the Transplantation Field — A Survey of Existing Law 
and a Proposal for a Change,” U.C.L.A. Law Review 36 (1989): 1167-1205. 


63. Moore v. Regents of the University of California, 793 P.2d 479 (Cal. 1990). 


64. “Life and the person are not one and the same” (trans.), says Jean-Christophe 
Galloux in “La distinction entre la personne et la chose,” in Nouvelles technologies 
et propriété (Montreal: Thémis, 1991), 214. 


65. B. Knoppers, Human Dignity and Genetic Heritage, supra, note 46. 


66. Isabelle Panisset, a researcher at the Centre de droit public of the Université 
de Montréal, offers a critical review of some of these theories, including the slightly 
curious theory of “innate property” (biens innés), in an article to be published in 
Revue Juridique Thémis: “Qualification et disposition du matériel génétique en droit 
civil québécois.” 


67. On this subject, see B. Knoppers and H. Guay, “Information génétique: 
qualification et communication en droit québécois,” Revue générale de droit 21 
(1990): 545-606. We also feel that Ejan MacKaay was right when he said that, in 
the cases we are dealing with here, the ownership of information is often based on 
structures rather than on traditional units, which tend to be tangible and 
identifiable; see E. MacKaay, “La propriété est-elle en voie d’extinction?” in Nouvelles 
technologies et propriété (Montreal: Thémis, 1991), 217-47. 
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68. The second paragraph of article 44 of the Civil Code of Quebec, which 
authorizes two physicians to remove parts of a dead body with no consent other 
than their own, appears to us to fall into that category. 


Bibliography 


Atias, C. Sciences des légistes: savoir des juristes. Aix-en-Provence: Presses 
universitaires d’Aix-Marseille, 1991. 


Bateson, G. Mind and Nature. Toronto: Bantam Books, 1980. 


—. “A Theory of Play and Fantasy.” In Steps to an Ecology of Mind. Toronto: 
Chandler Publishing, 1972. 


Baudouin, J.-L. Les obligations. 2d ed. Montreal: Yvon Blais, 1983. 


Baudouin, J.-L., and C. Labrusse-Riou. Produtre homme: de quel droit? Paris: 
Presses universitaires de France, 1987. 


Bergel, J.-L. Le droit des biens. Paris: Presses universitaires de France, 1983. 


Biagi, K.G. “Moore v. Regents of the University of California: Patients, Property 
Rights, and Public Policy.” Saint Louts University Law Journal 35 (1991): 
433-62. 


Black’s Law Dictionary. St. Paul: West Publishing, 1990. 


Bourgeault, G. L’éthique et le droit face aux nouvelles technologies biomédicales: 
prolégoménes pour une bioéthique. Montreal: Presses de l'Université de 
Montréal, 1990. 


Bregman, J.S. “Conceiving to Abort and Donate Fetal Tissue: New Ethical Strains 
in the Transplantation Field — A Survey of Existing Law and a Proposal fora 
Change.” U.C.L.A. Law Review 36 (1989): 1167-1205. 


Carbonnier, J. Droit civil. 5th ed. Paris: Montchrestien, 1991. 


—. Flexible droit: pour une sociologie du droit sans rigueur. 6th ed. Paris: Librairie 
générale de droit et de jurisprudence, 1988. 


Castelli, M. Précis du droit de la famille. Quebec: Presses de l'Université Laval, 1987. 
Cohen v. Groman Mortuary Inc., 41 Cal. Rptr. 481 (Cal. App. 1964). 
Cornu, G. Droit civil. Paris: Montchrestien, 1988. 


David, A. La structure de la personne humaine: limite actuelle entre la personne et 
la chose. Paris: Presses universitaires de France, 1955. 

de Fontette, F. Vocabulaire juridique. Paris: Presses universitaires de France (Coll. 
Que sais-je?), 1988. 

Dekkers, R. “Aspects philosophiques.” In Le corps humain et le droit. Travaux de 
l’'Association Henri Capitant, 1975. Vol. 26. Paris: Dalloz, 1977. 

deMontmollin Marler, W. The Law of Real Property: Quebec. Toronto: Burroughs, 
1932. 


De Page, H. Traité élémentatre de droit ctvtl belge. Vol. 5, with co-author R. Dekkers, 
Les biens. Brussels: E. Bruylant, 1952. 


622 Overview of Legal Issues in NRTs 


Dickens, B.M. “The Control of Living Body Materials.” University of Toronto Law 
Journal 27 (1977): 142-98. 


Dupont Delestraint, P. Les biens. 10th ed. Paris: Dalloz, 1989. 
Enos v. Snyder, 63 P. 170 (1900). 


France. Conseil d’Etat. Ethique médicale et droits de homme. Arles: Actes Sud, 
1988. 


—. Sciences de la vie: de l’éthique au droit. 2d ed. Paris: Documentation francaise, 
1988. 


Galloux, J.-C. “La distinction entre la personne et la chose.” In Nouvelles 
technologies et propriété. Montreal: Thémis, 1991. 


—. “Essai de définition d’un statut juridique pour le matériel génétique.” Doctoral 
dissertation, Université de Bordeaux I, Faculté de droit et de science politique, 
1988. 


—. “Réflexions sur la catégorie des choses hors du commerce: l'exemple des_ 
éléments et des produits du corps humain en droit francais.” Cahters de droit 
30 (1989): 1011-31. 


Goulet, J. La machine a fatre le droit. Quebec: Presses de l'Université du Québec, 
1987. 


Goulet, J., et al. Théorie générale du domaine privé. 2d ed. Montreal: Wilson and 
Lafleur, 1986. 


Havens, M.W. “A Patient’s Commercial Interests in the Products of Genetic 
Engineering: The Brave New World of Moore v. Regents of the University of 
California.” Medical Trial Technique Quarterly 36 (1990): 137-50. 


Horan, C.C. “Your Spleen Is Not Worth What It Used to Be: Moore v. Regents of 
U.C.L.A.” Creighton Law Review 24 (1991): 1423-48. 


Howard, J.J. “Biotechnology, Patients’ Rights, and Moore v. Regents of the 
University of California.” Food, Drug and Cosmetic Law Journal 44 (1989): 331- 
58. 


Hubrecht, G., and G. Vermelle. Droit civil. 14th ed. Paris: Sirey, 1987. 


Ivey, L.M. “Moore v. Regents of the University of California: Insufficient Protection 
of Patient’s Rights in the Biotechnological Market.” Georgia Law Review 25 
(1991): 489-533. 


Jack, A. “Les conventions relatives a la personne physique.” Revue critique de 
législation et de jurisprudence 53 (1933): 362-95. 


Josserand, L. “La personne humaine dans le commerce juridique.” Dalloz Recueil 
Hebdomadaire de Jurisprudence, 1932, chronique. 


Knoppers, B.M. Human Dignity and Genetic Heritage. Ottawa: Law Reform 
Commission of Canada, 1991. 


—. “La personne et la génétique en droit privé québécois: un droit de maitrise?” In 
Histoire d’un géndme: population et génétique dans l’est du Québec, ed. 
G. Bouchard and M. de Braekeleer. Quebec: Presses de l'Université du 
Québec, 1991. 


Appropriating the Human Being 623 


Knoppers, B.M., and H. Guay. “Information génétique: qualification et 
communication en droit québécois.” Revue générale de droit 21 (1990): 
545-606. 


Lajoie, A., P. Molinari, and J.-M. Auby. Traité de droit de la santé et des services 
sociaux. Montreal: Presses de l'Université de Montréal, 1981. 


Lavoie, J. “Ownership of Human Tissue: Life After Moore v. Regents of the 
University of California.” Virginia Law Review 75 (1989): 1363-96. 


Lazorthes, G. Le cerveau et l’esprit: complexité et malléabilité. Paris: Flammarion, 
1982. 


Legault, G.A. La structure performative du langage juridique. Montreal: Presses de 
l'Université de Montréal, 1977. 


MacKaay, E. “Penser l'information génétique en droit québécois.” In La génétique 
humaine: de Vinformation a l’informatisation, ed. B.M. Knoppers, L. Cadiet, and 
C.M. Laberge. Montreal: Thémis, 1992. 


—. “La propriété est-elle en voie d’extinction?” In Nouvelles technologies et propriété. 
Montreal: Thémis, 1991. 


Malaurie, P.A., and L. Aynés. Les biens. Paris: Cujas, 1990. 


Masclet, J.-C. Textes sur les libertés publiques. Paris: Presses universitaires de 
France (Coll. Que sais-je?), 1988. 


Mazeaud, L.-H., J. Mazeaud, and F. Chabas. Lecons de droit civil. 7th ed. Paris: 
Montchrestien, 1989. 


Milhaud, A. Testaments de vie. Paris: Barrault, 1988. 


Moore v. Regents of the University of California, 249 Cal. Rptr. 494 (Cal. App. 2 Dist. 
1988); 793 P.2d 479 (Cal. 1990). 

Mortinger, S.A. “Spleen for Sale: Moore v. Regents of the University of California and 
the Right to Sell Parts of Your Body.” Ohio State Law Journal 51 (1990): 499- 
515. 

Nau, J.-Y. “Une thérapeutique expérimentale de la maladie de Parkinson: des 
greffes intra-cérébrales de cellules foetales ont été pratiquées en France.” Le 
Monde, 8 May 1992. 


Panisset, I. “Qualification et disposition du matériel génétique en droit civil 
québécois.” Revue Juridique Thémis (forthcoming). 


Perrot, R. “Procédure de l’instance: jugements et voies de recours. Voies d’exécution 
et mesures conservatoires.” Revue trimestrielle de droit civil 84 (1985): 445-57. 


Private Law Dictionary and Bilingual Lexicons. Montreal: Quebec Research Centre 
of Private and Comparative Law, 1988. 


Quebec. Act Respecting Health Services and Social Services, R.S.Q., c. S-5. 
—. Charter of Human Rights and Freedoms. R.S.Q., c. C-12. 


—. Code of Ethics of Physicians 113 Gazette officielle de Québec II (23 December 
1981), 4062. 

—. Code of Medical Ethics 103 Gazette officielle de Québec (7 November 1971), 
8091. 


624 Overview of Legal Issues in NRTs 


—. Professional Code, R.S.Q., c. C-26. 

—. Public Health Protection Act, R.S.Q., c. P-35. 
—. Quebec Civil Code, S.Q. 1991, c. 64. 

R. v. Morgentaler, [1988] 1 S.C.R. 30. 


Rials, S. La déclaration des droits de ’homme et du citoyen. Paris: Hachette (coll. 
Pluriel), 1988. 


Savatier, R. Cours de drott civil. Vol. 1, 2d ed. Paris: Librairie générale de droit et de 
jurisprudence, 1947. 


Schloendorff v. Society of New York Hospital, 105 N.E. 92 (1914). 
Serres, M. Le contrat naturel. Paris: Francois Bourin, 1990. 
Sinat Temple v. Kaplan, 127 Cal. Rptr. 80 (Cal. App. 1976). 
Smart v. Moyer, 577 P. 2d 108 (1978). 


Sparer, M., and W. Schwab. Rédaction des lois: rendez-vous du droit et de la culture. 
Quebec: Conseil de la langue francaise, 1980. 


Starck, B. Droit civil: obligations. Paris: Librairies techniques, 1972. 


Stengers, I. “Les affaires Galilée.” In Eléments d’histotre des sciences, ed. M. Serres. 
Paris: Bordas, 1989. 


Tancelin, M. Des obligations: contrat et responsabilité. Montreal: Wilson and Lafleur, 
1986. 


Tremblay v. Daigle, [1989] 2 S.C.R. 530. 
Venner v. State, 364 A.2d 483 (1976). 


Villey, M. “Notes sur le concept de propriété.” In Une critique de la pensée juridique 
moderne. Paris: Dalloz, 1976. 


Vincent, G. “Une histoire du secret.” In Histoire de la vie privée, ed. P. Ariés and G. 
Duby. Vol. 5: De la Premiére Guerre mondiale a nos jours, ed. A. Prost and G. 
Vincent. Paris: Seuil, 1985-87. 


Visser’t Hooft, H.Ph. “Les actes de dispositions concernant le corps humain: 
quelques remarques philosophiques.” Archives de philosophie du droit .24 
(1979): 87-94. 


Weill, A., and F. Terré. Droit civil: les personnes, la famille, les incapacités. 5th ed. 
Paris: Dalloz, 1983. 


“Whose Tissue Is It? Moore v. Regents of the University of California.” Glendale Law 
Review 10 (1991): 141-57. 


Zénati, F. Les biens. Paris: Presses universitaires de France, 1988. 


Fe 
4 


The Civil Code of Quebec and 
New Reproductive Technologies 


Monique Ouellette 


4 


Executive Summary 


Like the industrialized countries and the other provinces of 
Canada, Quebec has been concerned for several years about the legal 
and ethical problems raised by new reproductive technologies (NRTs). 
In 1981, when the Civil Code of Quebec (family law) was enacted in part, 
provisions were included on filiation due to artificial insemination. 
According to those provisions, the filiation of a child so conceived may 
not be contested if the husband has given his consent. 

In the decade that followed, there was an intensive effort of 
research and reflection, as a result of which the Civil Code of Quebec 
was assented to on 18 December 1991. Articles 538 to 542, which 
govern medically assisted procreation, provide that procreation and 
gestation agreements are absolutely null. The Code is the product of a 
consensus to create an equitable social balance, and it reflects the 
clearly stated opinions of the Conseil du statut de la femme and the 
Barreau du Québec, to mention only two organizations. 

The National Assembly included the provisions concerning 
medically assisted procreation under filiation. The new technologies fall 
under family law, and it is in this perspective that they must be 
examined. Family law is a branch of civil law, which is a matter under 
provincial jurisdiction. These new technologies have ramifications and 
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consequences that extend far beyond the borders of Quebec. The 
problem affects Canadian society as a whole, and the choices made by 
Quebec provide an illustration of the options that are tolerable and 
acceptable to this province. In this respect, the Civil Code of Bucuee 
could serve as a source of inspiration. 

The inclusion of NRTs in family law and the law of filiation does not 
imply that they do not have an impact on various other areas of civil law. 
In other jurisdictions these questions are based on human rights and 
fundamental freedoms. Quebec law is no exception to this rule. In order 
to fully delimit the problems of NRTs, any reflection must include the 
provisions of the Code concerning the enjoyment and exercise of civil 
rights, individual rights, including the requirement of consent to care, 
organ donations, and experiments, and the protection of privacy. The 
general principles of contract law are essential to an understanding of 
the subject. We will note immediately that it is necessary in analyzing 
the law of Quebec to isolate gestation agreements from the other 
technologies. Only agreements of this kind are prohibited in relatively 
clear terms. Questions of anonymity, confidentiality, and research into 
one’s family history must also be included in our reflection. 

Given the above comments, we propose to study the treatment of 
NRTs in the Civil Code of Quebec in relation to three aspects. First, we 
will analyze the legal principles of contract law as they relate to NRTs. 
Then we will analyze fundamental rights, care, and experiments. Finally, 
filiation and medically assisted procreation will be examined. A con- 
cluding section will contain our reflections on some of the questions 
raised by the Commission. 


Introduction 


On 1 January 1994, the Civil Code of Quebec (C.C.Q.) will replace the 
Civil Code of Lower Canada (C.C.L.C.), which has been in force since 1866. 
The extensive reform effort that began almost 30 years ago was concluded 
when Bill 125 was assented to on 18 December 1991. The preliminary pro- 
vision of the legislation, which describes the nature of the Civil Code, reads 
as follows: 


The Civil Code of Québec, in harmony with the Charter of human rights 
and freedoms and the general principles of law, governs persons, 
relations between persons, and property. 


The Civil Code comprises a body of rules which, in all matters within the 
letter, spirit or object of its provisions, lays down the jus commune, 
expressly or by implication. In these matters, the Code is the foundation 
of all other laws, although other laws may complement the Code or make 
exceptions to it. 


The Code, which is the source and foundation of the civil law of 
Quebec, devotes a few articles to the subject of medically assisted pro- 
creation. One part of the Code, which has been in force since 1981, already 
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indirectly recognizes the validity of artificial insemination. Other articles 
will be added to this when the new legislation comes into force in its 
entirety in early 1994. The implementation legislation (the content of which 
was not yet known in May 1992) promises some additions, and possibly 
some surprises. 

Although Quebec is the only province that has passed legislation 
concerning new reproductive technologies (NRTs), its law nevertheless 
remains incomplete. The Civil Code, which is the product of a consensus 
reflecting a particular “vision of society,”’ states what is and is not 
acceptable to that society. The choices that have been made were inspired 
by consultations with, inter alia, the Barreau du Québec and the Conseil 
du statut de la femme. The reflection has only just begun and must 
continue. 

The National Assembly has attached medically assisted procreation to 
the civil law and the law of health, but this does not mean that these 
questions, the scope of which extends far beyond the borders of Quebec, 
cannot be considered in greater depth — quite the contrary. 

The relationship of NRTs to family law, and more specifically to the law 
of filiation, does not preclude them from having an impact on other areas 
of the civil law. To accurately delimit the problems raised by NRTs, our 
analysis must include the provisions of the Civil Code relating to the 
enjoyment and exercise of civil rights, the rights of personality, including 
the requirement of consent to care, organ donations, and experiments, and 
the protection of privacy. The general principles of the law of obligations 
are essential to understanding this subject. 

With the exception of procreation and gestation agreements, the Civil 
Code of Quebec accepts the application of NRTs. Accordingly, it is 
necessary to distinguish these agreements from other types. Although the 
legislation related to NRTs is incomplete, it is nevertheless necessary to 
comment on the issues of anonymity, confidentiality, and research into 
one’s family history. 

The term used, namely medically assisted procreation, brings up the 
debate concerning the “medicalization” of maternity. While convincing 
arguments have been made in support of this, the position taken by the 
legislature is nevertheless based on everyday reality. NRTs form part of the 
care provided by fertility clinics attached to hospitals; such clinics treat 
problems of sterility or infertility. Medical follow-up provides certain health 
benefits, and from a legal point of view it ensures that the province has 
legislative jurisdiction. 

The Commission’s mandate, or at least some of the objectives thereof, 
extends far beyond NRTs. It is not possible in a document as brief as this 

to analyze every facet of those objectives in the light of the Civil Code of 
~ Quebec, no matter how new it is. Such an undertaking would be ambitious 
and, in some respects, purely speculative. Thus, it is necessary, while 
avoiding a narrow textual analysis, to accept the inherent limits of the 
legislation. We will nevertheless be considering certain legal questions 
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raised by the Commission.” Although the answers are sometimes confusing 
or non-existent, the Code does suggest certain avenues that may be 
explored with a view to clarifying our reflection. 

In the light of the preceding comments, this analysis of the Civil Code 
of Quebec and NRTs will be divided into four sections. The first concerns 
the law of obligations, and procreation and gestation agreements. This is 
the approach adopted by the National Assembly. A second section will 
expand the discussion and engage in an analysis of the provisions relating 
to fundamental rights, care and treatment, and experiments. The third 
section concerns the law of filiation, within the limits of which the Civil 
Code of Quebec lays down the standards for medically assisted procreation. 
The final section then looks at the questions directly raised by the 
Commission. It will allow us to make a few brief comments on the state of 
thinking on this subject in Quebec. 


The Law of Obligations 


Contracts form an essential part of the law of obligations and are 
subject to certain conditions that ensure their validity. The first group of 
conditions applies to all obligations and the second governs either 
particular elements or specific contracts. 


Major Principles 


Every obligation has a prestation,’ that is to say, an object. For the 
debtor, the prestation consists in doing or not doing something. The 
prestation must be possible, determinate, or determinable; it must be 
allowed by law and in accordance with public order. A cause justifies the 
existence of the obligation. 

The parties must conduct themselves in good faith at all stages of the 
obligation from its creation to its performance or extinction. This provision 
is based on the general principle that “every person shall exercise his civil 
rights in accordance with the requirements of good faith.” 

The Code defines a contract as follows: “... an agreement of wills by 
which one or several persons obligate themselves to one or several other 
persons to perform a prestation.”* A contract may be onerous or 
gratuitous. In the former, each party obtains an advantage in return for his 
or her obligation; in the latter, one party obligates him- or herself to the 
other for the benefit of the latter without obtaining any advantage in return. 

Under Quebec law, a contract is created by the exchange of consents 
among parties having capacity to contract. The National Assembly has 
made the validity of certain contracts subject to conditions of form, for 
example that they be in writing or that witnesses be present. These are 
exceptions, as an agreement of wills is generally sufficient. Two further 
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elements are required: a contract must have a cause and an object. Let 
us look briefly at each of the components of a contract. 

A contract is based on the consent of parties with the capacity to give 
consent. It is beyond the scope of this discussion to consider incapacity. 
Suffice it to note that the Civil Code contains many provisions that 
establish protective supervision along with the consequences of contractual 
legal activity of persons lacking capacity. A person lacks capacity if he or 
she is incapable of administering his or her property or of caring for him- or 
herself. Theoretically, a person lacking capacity who is under protective 
supervision may not validly consent to a contract. In some circumstances, 
however, a person may validly consent to care and treatment. 

Consent to a contract is an express or tacit manifestation by a person 
who accepts an offer to contract made by another person. Consent may be 
given only in a free and enlightened manner; it may be vitiated by error, 
fear, or lesion. Defect of consent may be invoked by the party who is the 
victim thereof in applying for annulment of the contract. 

The cause of a contract is the reason that determines each of the 
parties to enter into the contract. It is not essential for the cause to be 
expressed. If its cause is prohibited by law or contrary to public order, the 
contract is null. 

The same is true of the object of the contract: if it is prohibited by law 
or contrary to public order, the contract is null. The Code defines the 
object of a contract as follows: “... the juridical operation envisaged by the 
parties at the time of its formation, as it emerges from all the rights and 
obligations created by the contract” (article 1412, C.C.Q.). 

Under Quebec law, a contract exists if there is valid consent, together 
with a valid cause and valid object. A contract that does not meet these 
necessary conditions may be annulled. Nullity may be absolute or relative. 
It is absolute where the condition of formation sanctioned by the contract’s 
nullity is necessary to protect the general interest. Absolute nullity may be 
invoked by any person who has a present and actual interest in doing so; 
the court may invoke it of its own motion. A contract that is absolutely null 
may not be confirmed. 

Relative nullity is designed to protect a particular person or interest. 
Only the person in whose interest it is established may invoke relative 
nullity, which may be confirmed. 


Procreation and Gestation Agreements 


This brief summary of the law of contracts was necessary since it was 
against this background that the legislature considered and prohibited 
procreation and gestation agreements. Article 541, C.C.Q., states: 
“Procreation or gestation agreements on behalf of another person are 
absolutely null.” Neither the legislation nor the accompanying commentary 
defines the terms “procreation” and “gestation.” 
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However, an analysis of the wording of the article suggests that a 
distinction must be made between these two terms. Dictionaries define 
“procreation” as the act of begetting and of giving life, and “gestation” as the 
period between implantation and birth in species that nourish an embryo, 
and then a fetus, by way of a placenta. The National Assembly is not 
opposed to all new technologies. Other provisions of the Code indicate that 
artificial insemination, for example, would not be contrary to public order. 
The objective, which is reiterated many times, is to prohibit “surrogate 
motherhood” contracts, the object of which would be contrary to public 
order. The use of the two terms reveals a certain degree of caution. All 
possibilities are contemplated: where the surrogate mother provides an 
ovum fertilized by the sperm of a third party, where the gametes are 
provided by third parties, and where the surrogate mother is responsible 
solely for gestation. It would be dangerous to interpret the provision as 
including all technologies. 

The article reflects the unanimity of the recommendations submitted 
either during the deliberations of the National Assembly committee or 
during the preparatory work that led to the enactment of the Civil Code of 
Quebec. We should note, inter alia, the recommendations made by the 
Barreau du Québec: 


17. That surrogate motherhood be strictly forbidden; 


18. That surrogate motherhood contracts be declared to be contrary to 
public policy and that all the activities of intermediaries (lawyers, 
physicians, agencies ...) be liable to criminal penalties.° 


The position of the Barreau du Québec was supported by the Chambre 
des notaires du Québec, which expressed the same opinion. The Conseil 
du statut de la femme has always been firmly opposed to surrogate 
motherhood. Article 541, C.C.Q., accordingly gained the Conseil’s approval, 
although it felt that the penalty was not severe enough.° 

The Civil Code of Quebec provides that procreation and gestation 
agreements are null. They are absolutely null and may not be confirmed. 
The existence of such contracts is contrary to the public interest, which is 
why the civil penalty is so severe. This doctrinal position is the result of a 
logical and rigorous analysis. In future, surrogate mothers will be working 
underground. We will now define the scope of article 541, C.C.Q., in 
concrete terms. 

Surrogate motherhood may be practised in Quebec. Although it is 
illegal, Quebec courts will nevertheless refuse to intervene if the parties fail 
to comply with their undertakings. Thus, a surrogate mother who fails to 
hand the child over will dash the hopes of the parent or parents, who will 
be unable to turn to the courts to force her to do so. There is no legal 
procedure to enforce repayment of the sum paid. The surrogate mother 
herself has no remedy to force the parents to accept the child if they reject 
it or to exact payment of the promised amount if it has not yet been paid. 
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Three questions remain unanswered. The first concerns a surrogate 
mother who is inseminated with the sperm of a third-party “husband.” She 
has a biological relationship with the child so conceived. Will our courts 
agree to hear an application for custody, and will they see an analogy 
between custody here and in a divorce case? Would this solution, which 
has been adopted in other jurisdictions, be accepted by our courts despite 
the illegal cause in the contract? Any answer would be speculative. A 
Quebec judge might refuse to hear a case arising from an unlawful 
agreement. However, the judge would hear the case of a child born of an 
adulterous relationship whose conception was not medically assisted. We 
submit, although we cannot say this with certainty, that the latter 
approach would be preferred because of the biological relationship, and 
because it reflects the best interests of the child. 

The second question relates to penalties. The Civil Code provides that 
procreation and gestation agreements are absolutely null. Some have 
demanded much more severe penalties of a criminal nature. The spirit of 
the reform of the civil law excludes penalties of this kind. Occasionally, 
and very rarely, provision is made for punitive and exemplary damages. 
They are absent from the field of medically assisted procreation, and no 
intention to impose such damages has ever been expressed publicly. 

This last point relates to the interests of the child, which are a subject 
of constant concern for the legislature, as a child should be protected even 
if his or her origin is “unlawful.” This objective explains the measures we 
will be looking at on the topic of the other technologies. We would like to 
believe that, in the absence of explicit standards, the courts will use the 
general provisions designed to protect the child so as to minimize the 
stigma attached to his or her “irregular” birth.’ It would be unfortunate if 
new technologies, no matter how unlawful they are, reintroduced the notion 
of “illegitimacy,” which has disappeared from our law. 

The Civil Code of Quebec establishes the absolute nullity of pro- 
creation and gestation agreements. It conveys a definitive refusal to permit 
this reproductive technology. In so doing, the legislature has wagered that, 
if it eliminates recourse to the courts, few people will risk undertaking such 
aventure. This nevertheless creates a risk of clandestine activity, as was 
argued many times in support of legalizing such contracts. This reasoning 
was not adopted. Surrogate motherhood is unacceptable to Quebec society; 
it cannot be encouraged by legislative support. Since these contracts 
are null, it is pointless or impossible to provide for anything other than 
penalties. 


Fundamental Rights, Care, and Experiments 


An analysis of NRTs must consider the provisions relating to 
fundamental rights. These include consent to care, experiments, and the 
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protection of privacy. We will look at the latter briefly when we consider 
anonymity and confidentiality. 


Juridical Personality and the Enjoyment of Rights 


The Civil Code of Quebec states that: “Every human being possesses 
juridical personality and has the full enjoyment of civil rights” (article 1, 
C.C.Q.). The National Assembly has avoided, some would say wisely, 
becoming involved in the philosophical debate as to when life begins. The 
doctrine applied to date has not been repudiated. 

According to a consistent and broad interpretation of article 617, 
C.C.Q. (formerly article 608, C.C.L.C.), juridical personality is acquired 
when a child is born alive and viable. The provision makes the rule 
governing succession more flexible and recognizes that children conceived 
but yet unborn may inherit as long as they are born alive and viable. 

In Daigle v. Tremblay,® which had a certain impact, two schools of 
interpretation collided. The first argued that the fetus enjoys juridical 
personality, subject to a resolutory condition. According to this argument, 
the fetus exists in legal terms from the moment of conception, although it 
will lose this status if it is not born alive and viable. This theory gives the 
fetus status as a person during the gestation period, with rights that a 
presumed father would be justified in asserting.? The second school, which 
may be called the classical school, adopted a literal interpretation according 
to which juridical personality is acquired when a child is born alive and 
viable. The fetus is a person, subject to a suspensive condition, that is, it 
must be born alive and viable in order to acquire status as a person.’° The 
Supreme Court of Canada adopted the second theory, and the legislature 
has maintained the status quo. 

The consequences of this “philosophical” choice can be imagined. The 
fetus has no civil existence, and no rights. It does not enjoy the protection 
given to those lacking capacity to consent. It also lacks the protection 
provided by article 3, C.C.Q., which recognizes that every person has “the 
right to life, the right to the inviolability and integrity of his person, and the 
right to the respect of his name, reputation and privacy.” Other provisions, 
if any exist, will have to be applied to allow or prohibit experimentation on 
fetuses and the use of fetal tissue. To take the Supreme Court’s view, a 
parent, and even a third party, cannot defend the rights of a being that has 
no legal existence."* 

The preliminary provision states that: “The Civil Code of Québec, in 
harmony with the Charter of human rights and freedoms ... governs 
persons.” This statement of principle is of no assistance since it concerns 
persons, and a child must be born alive and viable to acquire “status” as 
a person. This reflects the Supreme Court’s position in Daigle. 
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Care and Organ Donations 


In the new Code, the National Assembly has elaborated upon the 
process begun in the old Code with respect to protection of the inviolability 
of the person, care and treatment, and organ donations. Some of these 
provisions have an impact on NRTs. 

Article 10, C.C.Q., states the principle of a person’s inviolability and 
integrity. Interference with his or her integrity is not permitted unless the 
person consents, or unless it is provided for by law. Consent to care is 
essential; this includes examinations, treatment, specimen taking, removal 
of tissue, and any other act. We will not be considering the provisions 
relating to substitute consent in the case of incapacity, nor those relating 
to confinement in an establishment and psychiatric examinations. It 
should be noted that consent is not required in an emergency if the 
person’s life is in danger. Although they are interesting, the new rules on 
mandate in anticipation of incapacity have little impact on reproduction. 
Articles 19 to 25, C.C.Q., are of greater interest to us. 

“A person of full age who is capable of giving his consent may alienate 
a part of his body inter vivos, provided the risk incurred is not 
disproportionate to the benefit that may reasonably be anticipated.” 
Donations of gametes with a view to “participation in the parental project 
of another person by way of a contribution of genetic material” are therefore 
permitted. The proportionality test imposed by article 19, C.C.Q., is easy 
to assess: the risk is not excessive and the benefit, the satisfaction of 
performing an altruistic act, is not inconsiderable. 

It is of course necessary to distinguish the methods used to obtain 
samples. The collection of male gametes does not involve invasive 
intervention, and the risks, in the absence of error, seem to be minimal. 
The same may not be true of the removal of oocytes, which is more 
invasive, painful, and dangerous. The situation is different again where 
“abandoned” surplus cells are given to third parties. Given the reservations 
stated earlier, a gamete donation that satisfies the proportionality test 
would be authorized under Quebec’s civil law. 

The validity of the donation is subject to two further conditions: it 
must be in writing, and it must be gratuitous. Article 24, C.C.Q., provides 
that consent to the alienation of a part of a person’s body must be given in 
writing. Such consent is essential where surplus cells are to be offered to 
third parties. The question then arises as to the disposal of this human 
material if consent is denied. The Code is silent on this point. The 
National Assembly avoided the moral and ethical debate, as it said nothing 
about the fate of surplus fertilized ova resulting from in vitro fertilization. 
Consent is given in writing; it may be revoked at any time, even orally. 

“The alienation by a person of a part or product of his body shall be 
gratuitous; it may not be repeated if it involves a risk to his health” 
(article 25, C.C.Q., first paragraph). This is a change from the provisions 
of the Civil Code of Lower Canada, which permit the sale of tissue 
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susceptible of regeneration. Sperm and ova are included in this category, 
as are blood, bone marrow, hair, and skin. The sanctity of the human body 
led the National Assembly to stress a principle of Quebec law: the human 
body is not for sale. If the body as a whole is not for sale, parts of the body 
are not for sale either, not even those that are capable of regeneration. 
Some find this provision too harsh and see it as a step backwards that will 
encourage “underground” activities. Others view it favourably and approve 
its recognition of the absolute sanctity of the human body. 

The problems of penalty and liability remain. The Civil Code of 
Quebec does not establish a penalty for the sale of sperm and ova. Strictly 
speaking, penalties do not belong in a civil code. In the absence of a 
penalty, only the nullity of the transaction can prevent a donation of 
gametes that is not gratuitous. 

The Code is also silent on the extra-contractual liability of the donors 
and other parties involved in the application of the new technologies. It 
must be concluded from this that the general rules of civil liability will 
apply. It will be enough to summarize the main elements of these rules 
briefly. 

Extra-contractual civil liability is based on fault; that is, a failure to 
comply with the general obligation not to cause injury to others. Fault 
implies conduct other than that of a prudent and careful person placed in 
the same circumstances. Whether it involves commission or omission, fault 
requires compensation for the direct injury it causes. Thus, a physician 
who is negligent or careless in the operations or experiments of the new 
technologies will be sued within the limits of the jus commune. Given the 
stakes and the risks, it has been suggested that no-fault liability should 
apply to NRTs and to experiments. Although beneficial to potential victims, 
such a system would have seriously impeded the development of NRTs. 
Physicians would have refused to assume such a risk, and their insurers 
would have backed them up. The legislature has accordingly rejected the 
possibility of a derogation from the jus commune, although it must be 
recognized that it did not debate the question at length. 

The jus commune also applies to gamete donors who withhold informa- 
tion, which is an omission that entails serious consequences for prospective 
recipient parents. The problem is much more one of evidence than of 
substantive law. The caution shown in fertility clinics nevertheless 
provides a substantial guarantee. 


Experiments 


Some reproductive technologies are experimental in nature. It seems 
interesting to note the relevant provisions of the Civil Code of Quebec, to 
the extent that they can be applied. 

Article 20, C.C.Q., enshrines the principle that a person of full age who 
is capable of giving consent “may submit to an experiment provided that 
the risk incurred is not disproportionate to the benefit that can reasonably 
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be anticipated.” Here again, the proportionality test is decisive. The 
indefinite nature of the provision’s closing words provides food for thought: 
is it the person alienating part of his or her body or submitting to the 
experiment who anticipates the benefit? Or is it society in general, which 
is as indefinite and indeterminate as the words themselves? Despite this 
ambiguity, we feel that the reference is to the person. 

The Civil Code takes a firm stand on the use of human tissue. It does 
so in article 22, C.C.Q.: “A part of the body, whether an organ, tissue or 
other substance, removed from a person as part of the care he receives 
may, with his consent or that of the person qualified to give consent for 
him, be used for purposes of research.” After rejecting the solution of 
“opting out,” that is, of permitting use except where there is an express 
refusal, the National Assembly adopted that of “opting in,” that is, of 
requiring consent. This approach, which is more respectful of the 
independence and inviolability of the person, suggests that a person has a 
certain right of ownership in his or her body. We have reservations about 
this interpretation. The characteristics of the civil law right of ownership 
do not permit a perfect analogy and suggest that caution is required. One 
fact remains, however: consent is necessary before research can be 
conducted on gametes or embryos. 

Two questions come to mind: is the fetus included in the reference to 
human “tissue or other substance”? Who must consent? We would answer 
the first question as follows: since it does not have juridical personality, 
the fetus becomes “tissue” from the mother, or “produced by herself and the 
father.” The use of ova removed from a woman for research purposes 
requires her consent. A man’s consent is also required if his “tissue or 
other substance” is to be used for research purposes. The problem 
becomes complicated where an embryo is concerned: is it necessary to 
obtain the consent of the man and of the woman? We submit that it is, 
although our answer is speculative and refers to the controversy that arose 
in Daigle v. Tremblay. In fact, the National Assembly, which is sparing of 
explanations, has stated the principle; practice will determine how it is to 
be applied. Where there is a refusal, methods to ensure compliance with 
the decision expressed are limited. Assuming that it is possible, only an 
action for extra-contractual liability would provide compensation for the 
moral injury suffered. We will not consider the possibility of tissue or 
another substance being used without consent for commercial purposes, 
since this goes beyond the scope of our discussion.” 

Consent to the use of tissue or another substance must be given in 
writing; it may be revoked orally. The fact that articles 22 and 24, C.C.Q., 
use different terms raises a question. The first concerns the use of tissue 
for purposes of research; the second refers to alienation or an experiment. 
Is it necessary to give these expressions the same meaning? A strict textual 
interpretation suggests that this question should be answered in the 
negative. Respect for the person and for the human body provides an 
argument in favour of written consent, both for alienation and experiment 
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and for the use of human tissue for purposes of research. Moreover, such 
a requirement would permit a certain control over potential abuses. From 
the same point of view, we submit that the second paragraph of article 25, 
C.C.Q., which states that “An experiment may not give rise to any financial 
reward other than the payment of an indemnity as compensation for the 
loss and inconvenience suffered,” applies to the use of tissue for research 
purposes. 

A stricter analysis raises the distinction between alienation and 
experiment, on the one hand, and use of tissue for purposes of research, 
on the other. In the first case, consent would have to be in writing; in the 
second, oral consent will suffice. An absence of consideration remains a 
requirement in every case: the human body and its parts are not for sale. 
This approach looks simple in theory. In practice, however, the distinction 
between research and experiment may prove to be unclear. We therefore 
prefer to apply the written consent rule strictly in every case. 

The Civil Code of Quebec permits NRTs, with the exception of gestation 
and procreation agreements, if they are characterized as treatments for 
infertility. Such care, administered with the consent of persons of full age 
who are capable of giving their consent, is sometimes experimental in 
nature. The use of human tissue and other substances for purposes of 
research is also permitted with a person’s consent. These provisions do not 
accord the fetus any specific protection, as it does not enjoy civil 
personality. Experiments on gametes and embryos are neither prohibited 
nor expressly authorized: a broad interpretation of article 22, C.C.Q., 
suggests that a first attempt is being made to regulate this matter. 
Gametes that are removed when a person is receiving care may, with the 
written consent of the donors, be used in research without payment. 


Filiation 


The National Assembly chose to include NRTs or medically assisted 
procreation under family law, and more specifically under the law of 
filiation. We will look briefly at proof of filiation before considering how 
medically assisted procreation fits into this structure.!® 


Rules of Proof 


Four modes of proof may be used to establish filiation by blood. These 
are by document (act of birth), possession of status, presumption of 
paternity, and voluntary acknowledgment. Filiation may also result from 
an adoption judgment. All children whose filiation is established have the 
same rights and obligations, regardless of the circumstances of their birth. 
The civil law abolished the distinction between legitimate and illegitimate 
filiation several years ago. 
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The problem that divides jurists concerns the hierarchy of proof. Must 
the enumeration ordered by the legislature be observed, or may the 
presumption be given priority where there is a marriage? One school of 
thought maintains that the legislature does not speak for no purpose: if 
proof by document is first on the list, it is the preferred mode. Thus, a 
married mother’s lover who signs the act of birth will have priority over her 
husband as the child’s father. The second school of thought believes that 
the legislature did not intend to change the rules in the old Civil Code of 
Lower Canada, and that in marriage the husband is presumed to be the 
child’s father. This interpretation favours the presumption despite the fact 
that it is in third place on the list. Nor does the case law clarify the 
situation, as the courts will adopt one theory or the other, depending on the 
evidence adduced. Both theories are invoked by counsel arguing in favour 
of the best interests of the child or of the parent bringing the action. A 
recent decision admits that, even if the child has to be placed in an 
economically disadvantageous position, emotional bonds are decisive in 
establishing the legal relationship of filiation.'* This question is still being 
debated among legal experts.’® 

Where there is no act of birth, possession of status will prove filiation. 
Article 524, C.C.Q., describes the situation as follows: “Uninterrupted 
possession of status is established by an adequate combination of facts 
which indicate the relationship of filiation between the child and the 
persons of whom he is said to be born.” It is necessary to gather as many 
facts, elements of behaviour, and displays of affection as possible to show 
that the persons in question, especially the man, are the child’s parents.’® 
Maternity based on childbirth, which is tangible evidence that is difficult to 
refute, is rarely, if ever, contested. 

Concerning the fourth mode of proof, namely voluntary acknowl- 
edgment, the commentators are unanimous: it occupies the last place on 
the list. Acknowledgment will have a legal effect on filiation only if none of 
the other modes of proof applies. 

The Civil Code of Quebec provides that filiation may be contested in 
actions relating to status. Such actions have a dual nature, and they may 
be brought only under certain conditions. Where the act of birth is 
inconsistent with the possession of status, an existing filiation may be 
contested or another filiation claimed. The father and mother have one 
year in which to disavow the child or contest the presumption of paternity. 
Any person may contest the child’s filiation if the inconsistency mentioned 
above is proven. The child is subject to this condition if he or she wishes 
to claim another filiation. He or she must first contest the existing filiation. 

Proof of filiation may be made by any mode. This is true when the 

objective is to disprove the husband’s paternity, in which case testimony is 
admissible. When status is being contested or claimed, testimony is 
subject to the rule of the commencement of proof in writing resulting from 
family documents, domestic records, or any other writings. Every mode of 
proof is acceptable to contest an action concerning filiation. Although it 
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favours consistency between the biological and legal realities, the 
legislature has nevertheless protected the established filiation. It is more 
difficult to contest filiation, whereas any mode of proof may be used to 
defend it. 


Medically Assisted Procreation 


Medically assisted procreation lies within the scope of the problems of 
proof of filiation. Quebec law recognizes and accepts “participation in the 
parental project of another person by way of a contribution of genetic 
material” (article 538, C.C.Q.). Although it neither says what the parental 
project is nor defines a “contribution of genetic material,” the Code 
nevertheless provides that such participation does not create “any bond of 
filiation between the contributor and the child born of that procreation.” 
The participation must be gratuitous, since it involves a product of the 
human body. The donor, who is the genetic parent, does not, in respect of 
the unborn child, have any of the obligations resulting from the parental 
relationship. He gives no guarantee and assumes no responsibility. 

Although the contribution of genetic material does not create a bond 
of filiation, a child born of medically assisted procreation must be given a 
filiation. Article 539, C.C.Q., ensures this by providing that an action for 
contestation of status that is based exclusively on the use of this 
technology is inadmissible. A husband who did not consent to medically 
assisted procreation retains his action for disavowal. It is advisable for a 
married woman to obtain her husband’s consent so that the unborn child 
benefits from the presumption. Fertility clinics require such consent as a 
precaution. No matter how stable the relationship, a de facto spouse must 
acknowledge the child by signing the act of birth. 

A person who consents to medically assisted procreation is responsible 
to the child and to the mother of the child. The legislature has in this way 
emphasized the seriousness of the procedure and, as a consequence, 
penalizes consent given for the sake of convenience. Concerned with 
protecting unborn children, and with their best interests at heart, the law 
ensures that they have fathers. Consent to medically assisted procreation 
results in acknowledgment of filiation and acceptance of the resulting 
obligations. 

The problem of confidentiality remains. The protection of anonymity, 
which was raised with respect to adoption over 10 years ago, has led to 
heated debate. Some maintain that the real family is the legal nuclear 
family; according to them, the past should be forgotten and genetic links 
ignored. Others advocate the greatest possible openness and point to the 
harmful effects of secrecy. The best interests of the child support both 
contentions, and the legislature has opted for compromise. 

The Code first proclaims the principle of confidentiality: “Nominative 
information relating to the medically assisted procreation of a child is 
confidential” (article 542). This is an application of a person’s right to the 
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respect of his or her reputation and privacy: “No one may invade the 
privacy of a person without the consent of the person or his heirs unless 
authorized by law” (article 35, C.C.Q., second paragraph). 

There is one exception based on humanitarian considerations. The 
legislature has made provision for the veil of secrecy to be lifted under 
certain conditions. Only where serious injury could be caused to the 
person’s health will he or she be allowed to research the family history. 
The ease with which the veil will be lifted depends on the interpretation 
given to this condition. Precedents related to adoption will help clarify what 
this provision means. Those precedents suggest that “health” includes 
physical and psychological health.’ In theory, a mere whim will not justify 
such research. In practical terms, a whim may become an obsession that 
is harmful to a person’s psychological health and cause serious injury. To 
this objection, advocates of “biological reality” reply that every person has 
the fundamental right to know his or her origins. A person still has to have 
suspicions about his or her origins, however, as parents are under no 
obligation, and physicians even less so, to disclose to a child that he or she 
was born of a parental project involving the participation of a third party. 
In theory, the confidentiality of medical records ensures that the child will 
remain unaware of his or her origins. Taking a position against other 
theories, the National Assembly refused to interfere to such an extent in 
family relationships. As in the case of adoption, it leaves the parents with 
total discretion. 

The court allows access to information. Jurisdiction and procedure 
have yet to be determined. However, intervention by the court is an 
indication of the exceptional nature of the lifting of the veil of secrecy. 

There is a further restriction related to the information and to the 
manner in which it is transmitted. Nominative information is excluded. 
The court may authorize the transmission of medical information if 
ignorance thereof could be the cause of serious injury to health. The Code 
provides that the information is to be transmitted “to the medical 
authorities concerned” (article 542, C.C.Q., second paragraph). This causes 
a problem. Let us consider the case of a person born of medically assisted 
procreation whose lack of knowledge of his or her origins disturbs his or 
her psychological well-being to such an extent that it could be the cause of 
serious injury to the person’s health. Can the person obtain the informa- 
tion? A reading of the provision suggests a negative answer, since the 
requested information would be nominative and would be transmitted to 
the person rather than to the medical authorities concerned. 

Who may apply to the court? In whose favour does the exception 
apply? A person born of medically assisted procreation benefits therefrom, 
on his or her own behalf or that of his or her descendants, if not knowing 
could be the cause of serious injury to the person’s health or that of his or 
her descendants. The person’s descendants may avail themselves of this 
right to protect their health or that of a close relative. The legislature used 
the word “right.” It is not an absolute and universal right but a relative 
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right subject to the restrictions noted earlier. It is not reciprocal: those 
who have participated in the parental project of another person by donating 
gametes cannot carry out this search, regardless of the state of their health 
or that of a relative. 

Given the nullity of gestation agreements, which we noted earlier, we 
have now examined the provisions of Quebec’s civil law concerning NRTs. 
We will briefly summarize the civil law on these questions: 


iM 


10} 


Participation in the parental project of another person is 


permitted, with the exception of procreation and gestation 


contracts. 
Procreation and gestation agreements are absolutely null. 


The National Assembly did not reach a decision concerning the 
legal status of the fetus and its protection. 


The human body is not for sale, but donations of gametes by a 
person capable of giving consent are permitted under the 
following conditions: 


(a) it must be gratuitous; 
(b) consent must be confirmed in writing; and 


(c) the donation must not involve risks that outweigh the 
expected benefits. 


The National Assembly has not contemplated specific types of 
liability for gamete donors and persons applying NRTs. The rules 
of the jus commune apply. 


Human tissue and other substances may be used for research 
purposes with the consent of the person from whom they were 
removed. 


Medically assisted procreation does not create a bond of filiation 
with the gamete donor. 


Actions concerning status, namely those that contest filiation, are 
prohibited if the only ground invoked concerns medically assisted 
procreation. 


A person consenting to medically assisted procreation, whether 
the husband or a de facto spouse, is responsible to the mother 
and the child. 


Confidentiality is the rule. However, some information may be 
transmitted to the medical authorities concerned for human- 
itarian reasons. 


Although some provisions of the Quebec legislation are at the cutting 
edge, it is nevertheless only a beginning. The legislature deserves praise for 
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having taken positions on certain sensitive and controversial aspects of 
NRTs. 


Reflections on the Questions Raised by the Commission 


Quebec’s civil law does not always give direct answers to the questions 
raised by the Commission.’® We therefore consider it appropriate to make 
comments on some of them. 


The Right to Be a Parent 


If such a right exists, it does not receive official recognition in the 
Code. The legislation gracefully evades this difficult question by referring 
to the “parental project of another person.” The provisions concerning care 
and treatment, which apply to medically assisted procreation, regard it as 
a remedy for sterility. For the National Assembly, procreation is a medical 
question. The subject extends beyond this context, but, given the scope of 
the legal and ethical questions raised by these technologies, the discussion 
has only just begun. 

Whether it constitutes treatment or care, medically assisted procre- 
ation indirectly raises the question of the right to be a parent. Universality 
of the health insurance system implies that every person is entitled to the 
care dictated by the state of his or her health.’* If this principle is applied 
strictly, it includes an obligation to provide any person who wants a child 
with the technological and medical means to have a child. The reality is 
different; scientific protocols and medical indications and guidelines govern 
the provision of these relatively limited services. If the National Assembly 
chooses not to deal directly with the right to be a parent in the Civil Code, 
it will be forced to do so in the near future when it allocates resources that 
are becoming increasingly scarce every day. 

The Civil Code raises questions that have not yet been answered. The 
legislature has noted the effects and consequences of status as a parent, 
which might at best be called a privilege. This “privilege” entails rights, but 
above all obligations, which should have been defined and explained. 


Legal Status of Those Involved 


Elements of an answer have been presented in the preceding sections. 
We will now summarize the impending Quebec law on this subject. 

Since procreation and gestation agreements are null, the parties have 
no judicial recourse to enforce the obligations arising therefrom. Voluntary 
performance is not subject to legal or judicial review. To regularize the 
status, in relation to the “social” parents, of a child born as a result of such 
a contract implies, at the very least, if not fraudulent activity, a great deal 
of initiative and imagination. 
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The validity of the other technologies is recognized; however, the Civil 
Code of Quebec excludes the bond of filiation between gamete donors and 
children born as a result of such donations. The children will be identified 
with the couple benefiting from a new technology; they will be the brothers 
and sisters of any children already in the family or added to the family in 
the future. The bond of filiation so created is identical to that established 
by biological filiation. The consequences in respect of support and succes- 
sion will be the same. 

The liability of donors and all other parties involved is subject to the 
usual rules of the civil law. Prudence and care are necessary. Nobody is 
required to provide guarantees. Liability based on proven fault is the norm. 
Suggestions that strict liability apply in this sphere have been rejected. 
Fertility clinics devise their own tests for selecting donors, which are of 
course based on medical histories and testing. These standards are not 
uniform, and “safety” may vary from one centre to another. 


informed Consent 


Medically assisted procreation, like any care or treatment, requires 
“informed consent”; it must satisfy the usual tests in this area. The 
Supreme Court of Canada showed the way in Hopp v. Lepp*° and Reibl v. 
Hughes.! Judicial decisions in Quebec have added a few refinements.” 
The physician’s duty to provide information is expanded in the case of 
elective care. He or she must disclose all the information and all the risks. 
Medically assisted procreation requires complete information, including 
information on probable, possible, and potential risks, and on the success 
rate, psychological effects, and consequences of the procedure. 

Must the physician also mention alternatives? The answer is less 
clear. The physician’s duty is limited to medical reproductive technologies. 
Options from outside this field, such as adoption, may be ignored. It is 
nevertheless possible to hope that a serious medical team would include 
these possibilities in the information it provides. | 

The legislature has made a choice concerning the medicalization of 
procreation. The Civil Code of Quebec refers to medically assisted pro- 
creation. The Conseil du statut de la femme sees a danger of exploitation 
of the bodies of women in a way that would dehumanize a natural process. 
These arguments, which are certainly valid, continue to fuel a debate that 
is not over yet. 

The role of the media should also be noted. The messages they convey 
are often contradictory and hard to decipher. Some praise the advances of 
a scientific field that is evolving with extreme rapidity and paint an enticing 
picture of astonishing and unexpected possibilities. Others take a 
pessimistic view and liken these technologies purely and simply to 
experiments in which women are the guinea pigs and the unborn children 
are the victims. The scientific debate is more subtle, but receives little 
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publicity. This non-legal perspective raises a doubt as to the quality of the 
information available to “consumers” of the new technologies. 


Confidentiality 


Absolute confidentiality is the rule. Released from any bond of 
filiation, the privacy of donors is safe. There is an exception in respect of 
nominative information, which permits the transmission of medical 
information between medical authorities. According to our interpretation, 
it is impossible for the child to know his or her biological parents. In this 
regard, the rule is more restrictive than that applied to adoption. Parents 
are under no obligation to disclose to the child that he or she was born of 
a reproductive technology. 

To evaluate the effects of this standard on the child goes beyond the 
scope of this paper. Inspired by a desire to protect the children, the 
legislation shields them from the donors’ indiscretions, remorse, or future 
needs. The child’s health and welfare are ensured by the possibility of 
tracking down certain information. It is doubtful that a child can find his 
or her genetic parents to ensure his or her psychological well-being. 

The National Assembly has not prescribed standards for record 
keeping on donors. Health institutions develop their own access to 
information systems and guarantee confidentiality. But is there a single 
perfectly water-tight system? We doubt it. 


Ownership of Gametes and Embryos 


The civil law adheres to the principle that the human body is not for 
sale. As a result, it has refrained from ruling on “ownership” of the body 
or of parts thereof. It permits organ donations and prescribes conditions 
therefor. Organs, tissue, and other substances removed when care is given 
may be used for research if the person consents. The fate of surplus or 
“orphan” embryos remains vague and uncertain. Solutions based on 
foreign decisions can be imagined. If the person has to consent to the 
donation and use of his or her cells, he or she can no doubt request that 
they be destroyed. However, the embryo does not belong to the person. 
Although Quebec law has displayed a certain boldness in legislating on 
medically assisted procreation, it has remained silent on these questions. 


Conclusion 


The National Assembly enacts provisions on medically assisted 
procreation; it amends the law of contracts and of filiation. Fundamental 
rights and the right to health care provide possible solutions. As a vision 
of society, the Civil Code indicates a direction and reflects a consensus. 
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The Civil Code of Quebec raises several questions and suggests some 
answers. It is time for reflection and consultation. There are risks to the 
new technologies, and the stakes are high. They are of concern to all 
Canadians. The Civil Code is breaking new ground. The reform has shown 
how hard it is to legislate on these questions, which raise passions and lead 
to ideological conflict, but the matter is urgent and choices must be made. 
The future of our society depends on it. 


Appendix: Extracts from the Civil Code of Quebec 


Bil sA2s 
Civil Code of Québec 


THE PARLIAMENT OF QUEBEC ENACTS AS FOLLOWS: 
PRELIMINARY PROVISION 


The Civil Code of Québec, in harmony with the Charter of human 
rights and freedoms and the general principles of law, governs persons, 
relations between persons, and property. 

The Civil Code comprises a body of rules which, in all matters within 
the letter, spirit or object of its provisions, lays down the jus commune, 
expressly or by implication. In these matters, the Code is the foundation of 
all other laws, although other laws may complement the Code or make 
exceptions to it. 


BOOK ONE 
PERSONS 


TITLE ONE 
ENJOYMENT AND EXERCISE OF CIVIL RIGHTS 


1. Every human being possesses juridical personality and has 
the full enjoyment of civil rights. 

2. Every person has a patrimony. 

The patrimony may be divided or appropriated to a purpose, but 
only to the extent provided by law. 

3. Every person is the holder of personality rights, such as the 
right to life, the right to the inviolability and integrity of his person, and the 
right to the respect of his name, reputation and privacy. 

These rights are inalienable. 

4. Every person is fully able to exercise his civil rights. 
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In certain cases, the law provides for representation or assistance. 

5. Every person exercises his civil rights under the name 
assigned to him and stated in his act of birth. 

6. Every person is bound to exercise his civil rights in good faith. 

7. No right may be exercised with the intent of injuring another 
or in an excessive and unreasonable manner which is contrary to the 
requirements of good faith. 

8. No person may renounce the exercise of his civil rights, except 
to the extent consistent with public order. 

9. In the exercise of civil rights, derogations may be made from 
those rules of this Code which supplement intention, but not from those of 
public order. 


TITLE TWO 
CERTAIN PERSONALITY RIGHTS 


CHAPTER I 
INTEGRITY OF THE PERSON 


10. Every person is inviolable and is entitled to the integrity of 
his person. 

Except in cases provided for by law, no one may interfere with his 
person without his free and enlightened consent. 


SECTION I 
CARE 


11. No person may be made to undergo care of any nature, 
whether for examination, specimen taking, removal of tissue, treatment or 
any other act, except with his consent. 

If the person concerned is incapable of giving or refusing his 
consent to care, a person authorized by law or by mandate given in 
anticipation of his incapacity may do so in his place. 

12. A person who gives his consent to or refuses care for another 
person is bound to act in the sole interest of that person, taking into 
account, as far as possible, any wishes the latter may have expressed. 

If he gives his consent, he shall ensure that the care is beneficial 
notwithstanding the gravity and permanence of certain of its effects, that 
it is advisable in the circumstances and that the risks incurred are not 
disproportionate to the anticipated benefit. 

13. Consent to medical care is not required in case of emergency 
if the life of the person is in danger or his integrity is threatened and his 
consent cannot be obtained in due time. 
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It is required, however, where the care is unusual or has become 
useless or where its consequences could be intolerable for the person. 

14. Consent to care required by the state of health of a minor is 
given by the person having parental authority or by his tutor. 

A minor fourteen years of age or over, however, may give his 
consent alone to such care. If his state requires that he remain in a health 
or social services establishment for over twelve hours, the person having 
parental authority or tutor shall be informed of that fact. 

15. Where it is ascertained that a person of full age is incapable 
of giving his consent to care required by his state of health, consent is given 
by his mandatary, tutor or curator. If the person of full age is not so 
represented, consent is given by his spouse or, if he has no spouse or his 
spouse is prevented from giving consent, it is given by a close relative or a 
person who shows a special interest in the person of full age. 

16. The authorization of the court is necessary where the person 
who may give consent to care required by the state of health of a minor or 
a person of full age who is incapable of giving his consent is prevented from 
doing so or, without justification, refuses to do so; it is also required where 
a person of full age who is incapable of giving his consent categorically 
refuses to receive care, except in the case of hygienic care or emergency. 

The authorization of the court is necessary, furthermore, to cause 
a minor fourteen years of age or over to undergo care he refuses, except in 
the case of emergency if his life is in danger or his integrity threatened, in 
which case the consent of the person having parental authority or the tutor 
is sufficient. 

17. A minor fourteen years of age or over may give his consent 
alone to care not required by the state of his health; however, the consent 
of the person having parental authority or of the tutor is required if the care 
entails a serious risk for the health of the minor and may cause him grave 
and permanent effects. . 

18. Where the person is under fourteen years of age or is 
incapable of giving his consent, consent to care not required by his state of 
health is given by the person having parental authority or the mandatary, 
tutor or curator; the authorization of the court is also necessary if the care 
entails a serious risk for health or if it might cause grave and permanent 
effects. 

19. A person of full age who is capable of giving his consent may 
alienate a part of his body inter vivos, provided the risk incurred is not 
disproportionate to the benefit that may reasonably be anticipated. 

A minor or a person of full age who is incapable of giving his 
consent may, with the consent of the person having parental authority, 
mandatary, tutor or curator and with the authorization of the court, 
alienate a part of his body only if that part is capable of regeneration and 
provided that no serious risk to his health results. 
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20. A person of full age who is capable of giving his consent may | 
submit to an experiment provided that the risk incurred is not dispro- 
portionate to the benefit that can reasonably be anticipated. 

21. A minor or a person of full age who is incapable of giving his 
consent may be submitted to an experiment only in the absence of serious 
risk to his health and of objection on his part, provided that he under- 
stands the nature and consequences of the act; the consent of the person 
having parental authority or of the mandatary, tutor or curator is required. 

_ An experiment may be carried out on one person alone only if a 
benefit to the health of that person may be expected, and the authorization 
of the court is required. 

An experiment on a group of minor persons or incapable persons 
of full age shall be carried out within the framework of a research project 
approved by the Minister of Health and Social Services, upon the advice of 
an ethics committee of the hospital designated by the Minister or of an 
ethics committee created by him for that purpose; in addition, such an 
experiment may be carried out only if a benefit to the health of persons of 
the same age group and having the same illness or handicap as the persons 
submitted to the experiment may be expected. 

Care considered by the ethics committee of the hospital con- 
cerned to be innovative care required by the state of health of the person 
submitted to it is not an experiment. 

22. A part of the body, whether an organ, tissue or other 
substance, removed from a person as part of the care he receives may, with 
his consent or that of the person qualified to give consent for him, be used 
for purposes of research. 

23. When the court is called upon to rule on an application for 
authorization with respect to care, the alienation of a part of the body, or 
an experiment, it obtains the opinions of experts, of the person having 
parental authority, of the mandatary, of the tutor or the curator and of the 
tutorship council; it may also obtain the opinion of any person who shows 
a special interest in the person concerned by the application. 

The court is also bound to obtain the opinion of the person 
concerned unless that is impossible, and to respect his refusal unless the 
care is required by his state of health. 

24. Consent to care not required by a person’s state of health, 
to the alienation of a part of a person’s body, or to an experiment shall be 
given in writing. 

It may be withdrawn at any time, even verbally. 

25. The alienation by a person of a part or product of his body 
shall be gratuitous; it may not be repeated if it involves a risk to his health. 

An experiment may not give rise to any financial reward other 
than the payment of an indemnity as compensation for the loss and 
inconvenience suffered. 
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CHAPTER III 
RESPECT OF REPUTATION AND PRIVACY 


35. Every person has a right to the respect of his reputation and 
privacy. 

No one may invade the privacy of a person without the consent 
of the person or his heirs unless authorized by law. 


TITLE TWO 
FILIATION 
GENERAL PROVISION 


522. All children whose filiation is established have the same 
rights and obligations, regardless of their circumstances of birth. 


CHAPTER I 
FILIATION BY BLOOD 


SECTION I 
PROOF OF FILIATION 


§ 1. — Title and possession of status 


523. Paternal filiation and maternal filiation are proved by the 
act of birth, regardless of the circumstances of the child’s birth. 

In the absence of an act of birth, uninterrupted possession of 
status is sufficient. 

524. Uninterrupted possession of status is established by 
adequate combination of facts which indicate the relationship of filiation 
between the child and the persons of whom he is said to be born. 


§ 2. — Presumption of paternity 


525. If a child is born during a marriage, or within three 
hundred days after the dissolution or annulment of the marriage, the 
husband of the child’s mother is presumed to be the father. 

The presumption of the husband’s paternity is rebutted if the 
child is born more than three hundred days after the judgment ordering 
separation from bed and board, unless the spouses have voluntarily 
resumed living together before the birth. 

If a child is born within three hundred days after the dissolution 
or annulment of a marriage but after his mother has remarried, her 
husband at the time of the birth is presumed to be the father of the child. 
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§ 3. — Voluntary acknowledgement 


526. If maternity or paternity cannot be determined by applying 
the preceding articles, the filiation of a child may also be established by 
voluntary acknowledgement. 

527. Maternity is acknowledged by a declaration made by a 
woman that she is the mother of the child. 

Paternity is acknowledged by a declaration made by a man that 
he is the father of the child. 

528. Mere acknowledgement of maternity or of paternity binds 
only the person who made it. 

529. An established filiation which has not been successfully 
contested in court is not impugnable by a mere acknowledgement of 
maternity or of paternity. 


SECTION II 
ACTIONS RELATING TO FILIATION 


530. No person may claim a filiation contrary to that assigned 
to him by his act of birth and the possession of status consistent with that 
act. 

No person may contest the status of a person whose possession 
of status is consistent with his act of birth. 

531. Any interested person, including the father or the mother, 
may, by any means, contest the filiation of a person whose possession of 
status is not consistent with his act of birth. 

However, the presumed father may contest the filiation and dis- 
avow the child only within one year of the date on which the presumption 
of paternity takes effect, unless he is unaware of the birth, in which case 
the time limit begins to run on the day he becomes aware of it. The mother 
may contest the paternity of the presumed father within one year from the 
birth of the child. 

532. A child whose filiation is not established by an act and by 
possession of status consistent therewith may claim his filiation before the 
court. Similarly, the father or the mother may claim paternity or maternity 
of a child whose filiation in their regard is not established by an act and by 
possession of status consistent therewith. 

If the child already has another filiation established by an act of 
birth, by the possession of status, or by the effect of a presumption of 
paternity, an action to claim status may not be brought unless it is joined 
to an action contesting the status thus established. 

The action for disavowal or for contestation of status is directed 
against the child and against the mother or the presumed father, as the 
case may be. 

533. Proof of filiation may be made by any mode of proof. 
However, testimony is not admissible unless there is a commencement of 
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proof, or unless the presumptions or indications resulting from already 
clearly established facts are sufficiently strong to permit its admission. 

534. Commencement of proof results from the family documents, 
domestic records and papers, and all other public or private writings 
proceeding from a party engaged in the contestation or who would have an 
interest therein if he were alive. 

535. Every mode of proof is admissible to contest an action 
concerning filiation. 

Any mode of proof tending to establish that the husband is not 
the father of the child is also admissible. 

536. In all cases where the law does not impose a shorter period, 
actions concerning filiation are prescribed by thirty years from the day the 
child is deprived of the claimed status or begins to enjoy the contested 
status. 

If a child has died without having claimed his status but while he 
was still within the time limit to do so, his heirs may take action within 
three years of his death. 

537. The death of the presumed father or of the mother before 
the expiry of the period for disavowal or for contestation of status does not 
extinguish the right of action. 

The heirs may exercise this right, however, only within one year 
after the death. 


SECTION III 
MEDICALLY ASSISTED PROCREATION 


538. Participation in the parental project of another person by 
way of a contribution of genetic material to medically assisted procreation 
does not allow the creation of any bond of filiation between the contributor 
and the child born of that procreation. 

539. No person may contest the filiation of a child on grounds 
relating to his medically assisted procreation, and no claim to another 
status is admissible from the child. 

However, the husband of the mother may disavow the child or 
contest acknowledgement if he did not give consent to medically assisted 
procreation or if he proves that the child was not born of such procreation. 

540. A person who, after consenting to medically assisted 
procreation, does not acknowledge the child born of such procreation is 
responsible to the child and to the mother of the child. 

| 541. Procreation or gestation agreements on behalf of another 
person are absolutely null. 

542. Nominative information relating to the medically assisted 
procreation of a child is confidential. 
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However, where serious injury could be caused to the health of 
a person born of such procreation or of any of his descendants if he were 
deprived of the information he requires, the court may allow such 
information to be transmitted confidentially to the medical authorities 
concerned. A descendant of such a person may also avail himself of this 
right if the fact that he is deprived of the information he requires could be 
the cause of serious injury to his health or the health of any of his close 
relatives. 


BOOK FIVE 
OBLIGATIONS 


TITLE ONE 
OBLIGATIONS IN GENERAL 


CHAPTER I 
GENERAL PROVISIONS 


1371. It is of the essence of an obligation that there be persons 
between whom it exists, a prestation which forms its object, and, in the 
case of an obligation arising out of a juridical act, a cause which justifies 
its existence. 

1372. An obligation arises from a contract or from any act or fact 
to which the effects of an obligation are attached by law. 

An obligation may be pure and simple or subject to modalities. 

1373. The object of an obligation is the prestation that the 
debtor is bound to render to the creditor and which consists in doing or not 
doing something. 

The debtor is bound to render a prestation that is possible and 
determinate or determinable and that is neither forbidden by law nor 
contrary to public order. 

1374. The prestation may relate to any property, even future 
property, provided that the property is determinate as to kind and 
determinable as to quantity. 

1375. The parties shall conduct themselves in good faith both 
at the time the obligation is created and at the time it is performed or 
extinguished. 

1376. The rules set forth in this Book apply to the State and its 
bodies, and to all other legal persons established in the public interest, 
subject to any other rules of law which may be applicable to them. 
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CHAPTER II 
CONTRACTS 


SECTION I 
GENERAL PROVISION 


1377. The general rules set out in this chapter apply to all 
contracts, regardless of their nature. 

Special rules for certain contracts which complement or depart 
from these general rules are established under Title Two of this Book. 


SECTION II 
NATURE AND CERTAIN CLASSES OF CONTRACTS 


1378. Acontract is an agreement of wills by which one or several 
persons obligate themselves to one or several other persons to perform a 
prestation. 

Contracts may be divided into contracts of adhesion and 
contracts by mutual agreement, synallagmatic and unilateral contracts, 
onerous and gratuitous contracts, commutative and aleatory contracts, and 
contracts of instantaneous performance or of successive performance; they 
may also be consumer contracts. 

1379. Acontract of adhesion is a contract in which the essential 
stipulations were imposed or drawn up by one of the parties, on his behalf 
or upon his instructions, and were not negotiable. 

Any contract that is not a contract of adhesion is a contract by 
mutual agreement. 

1380. A contract is synallagmatic, or bilateral, when the parties 
obligate themselves reciprocally, each to the other, so that the peace of 
one party is correlative to the obligation of the other. 

When one party obligates himself to the other without any 
obligation on the part of the latter, the contract is unilateral. 

1381. A contract is onerous when each party obtains an 
advantage in return for his obligation. 

When one party obligates himself to the other for the benefit of 
the latter without obtaining any advantage in return, the contract is 
gratuitous. 

1382. A contract is commutative when, at the time it is formed, 
the extent of the obligations of the parties and of the advantages obtained 
by them in return is certain and determinate. 

When the extent of the obligations or of the advantages is 
uncertain, the contract is aleatory. 


The Civil Code of Quebec and NRTs 653 


1383. Where the circumstances do not preclude the performance 
of the obligations of the parties at one single time, the contract is a contract 
of instantaneous performance. 

Where the circumstances absolutely require that the obligations 
be performed at several different times or without interruption, the contract 
is a contract of successive performance. 

1384. A consumer contract is a contract whose field of 
application is delimited by legislation respecting consumer protection 
whereby one of the parties, being a natural person, the consumer, acquires, 
leases, borrows or obtains in any other manner, for personal, family or 
domestic purposes, property or services from the other party, who offers 
such property and services as part of an enterprise which he carries on. 


SECTION III 
FORMATION OF CONTRACTS 


§ 1. — Conditions of formation of contracts 


I — General provision 


1385. A contract is formed by the sole exchange of consents 
between persons having capacity to contract, unless, in addition, the law 
requires a particular form to be respected as a necessary condition of its 
formation, or unless the parties require the contract to take the form of a 
solemn agreement. 

It is also of the essence of a contract that it have a cause and an 
object. 


II — Consent 
1. Exchange of consents 
1386. The exchange of consents is accomplished by the express 


or tacit manifestation of the will of a person to accept an offer to contract 
made to him by another person. 


V — Object of contracts 


1412. The object of a contract is the juridical operation 
envisaged by the parties at the time of its formation, as it emerges from all 
the rights and obligations created by the contract. 
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CHAPTER III 
CIVIL LIABILITY 


SECTION I 
CONDITIONS OF LIABILITY 


§ 1. — General provisions 


1457. Every person has a duty to abide by the rules of conduct 
which lie upon him, according to the circumstances, usage or law, so as 
not to cause injury to another. 

Where he is endowed with reason and fails in this duty, he is 
responsible for any injury he causes to another person and is liable to 
reparation for the injury, whether it be bodily, moral or material in nature. 

He is also liable, in certain cases, to reparation for injury caused 
to another by the act or fault of another person or by the act of things in 
his custody. | 

1458. Every person has a duty to honour his contractual 
undertakings. 

Where he fails in this duty, he is liable for any bodily, moral or 
material injury he causes to the other contracting party and is liable to 
reparation for the injury; neither he nor the other party may in such a case 
avoid the rules governing contractual liability by opting for rules that would 
be more favourable to them. 


Abbreviations 


C.A. 


Quebec Court of Appeal 


Cal. App. California Appeals Court 

Cal. Rptr. California Reporter 

CC. LC: Civil Code of Lower Canada 

CCco Civil Code of Quebec 

C.Q.Y.D Court of Quebec, Youth Division 
C.S. Cour supérieure du Québec 

R.J.Q Recueil de jurisprudence du Québec 
S.C.R Supreme Court Reports 

S.Q. Statutes of Quebec 

Sup. Ct Quebec Superior Court 
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Notes 


N.B.: This document was written before Working Paper No. 65, Medically Assisted 
Procreation, was issued by the Law Reform Commission of Canada in May 1992. 

In order to make this text less cumbersome and easier to read, articles of the 
Civil Code of Quebec are referred to only in exceptional cases. The relevant 
provisions are reproduced in the Appendix. 


1. This expression was used frequently in the National Assembly committee by Gil 
Rémillard, the Minister of Justice, and by a member of the Opposition, Louise Harel. 
The “society” referred to is Quebec, which is the only province with a civil code. 
2. Adocument issued by the Commission entitled “A Guide to Public Participation 
in the Work of the Royal Commission on New Reproductive Technologies,” June 
1991, pp. 10 and 11. 


3. Article 1371 et seq., C.C.Q. 

4. Article 1378, C.C.Q., first paragraph. 

5. Report of the committee on new reproductive technologies of the Barreau du 
Québec, April 1988, in Revue du Barreau 48 (Suppl.) (June 1988), 39 (translation). 


6. See the briefs submitted to the National Assembly committee in the fall of 1991 
concerning the enactment of Bill 125, which, when assented to, became the Civil 
Code of Quebec. 


7. See, inter alia, articles 32 to 34, C.C.Q. 


8. See Tremblay v. Daigle, [1989] R.J.Q. 1980 (Sup. Ct.); [1989] R.J.Q. 1735 (C.A.); 
[1989] 2 S.C.R. 530. 


9. R.P. Kouri, “Réflexions sur le statut juridique du foetus,” Revue juridique Thémis 
15 (1980-81): 193-200. 


10. E. Deleury, “Naissance et mort de la personne humaine, ou les confrontations 
de la médecine et du droit,” Cahiers de Droit 17 (1976): 265-316. 


11. The courts nevertheless hear claims in civil liability for compensation for injury 
suffered in utero, provided that fault and a cause-and-effect relationship can be 
proven. 


12. Moore v. Regents of the University of California, 249 Cal. Rptr. 494 (Cal. App. 2 
Dist. 1988). 


13. The subject is dealt with in articles 522 to 542, C.C.Q. 
14. Droit de la famille - 989, [1991] R.J.Q. 1343 (Sup. Ct.). 


15. For example, the following authors have expressed opinions on the issue: 
J. Pineau, La famille: droit applicable au lendemain de la “loi 89” (Montreal: Presses 
de l'Université de Montréal, 1982), pp. 198 et seq.; J.-P. Senécal, Droit de la famille 
québécots (Farnham: CCH/FM, 1991), No. P. 50-065, pp. 4,006 et seq.; M. Ouellette, 
Droit de la famille, 2d ed. (Montreal: Thémis, 1991), pp. 62 et seq. 


16. Droit de la famille - 737, [1990] R.J.Q. 85 (C.A,). 


17. To illustrate this point, the following decisions may be consulted: Droit de la 
famille - 657, [1989] R.J.Q. 1693 (C.Q.Y.D.); Droit de la famille - 797, [1990] R.J.Q. 
1184 (C.Q.Y.D.). 
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18. “A Guide to Public Participation in the Work of the Royal Commission on New 
Reproductive Technologies,” June 1991, pp. 10-12. 


19. Section 5 of the Act respecting health services and social services and 
amending various legislation, S.Q. 1991, c. 42, reads as follows: 


Every person is entitled to receive, with continuity and in a personalized 
manner, health services and social services which are scientifically, 
humanly and socially appropriate. 


20. Hopp v. Lepp. [1980] 2 S.C.R. 192. 
21. Reibl v. Hughes, [1980] 2 S.C.R. 880. 


22. By way of illustration, see Boyer v. Grignon, [1988] R.J.Q. 829 (Sup. Ct.); 
Dulude v. Gaudette, [1974] C.S. 618; Chouinard v. Landry, [1987] R.J.Q. 1954 
(C.A.). Works by legal authors and judicial decisions are numerous. Since our 
study is not concerned with this subject, it did not seem relevant to refer to them. 
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New Reproductive Technologies: 
International Legal Issues and Instruments 


Rebecca J. Cook 


4 


Executive Summary 


The International Covenant on Civil and Political Rights, the 
International Covenant on Economic, Social and Cultural Rights, and 
the Convention on the Elimination of All Forms of Discrimination Against 
Women all contain certain principles that Canada, as a party to these 
treaties, is obligated to respect. This paper identifies those substantive 
rights that may be applicable to the area of new reproductive tech- 
nologies, and suggests avenues for research to determine their impli- 
cations for what legislatures may do within the terms and spirit of the 
conventions by which Canada is bound. 

The right to life; right to liberty and security of the person; right to 
marry and found a family; right to private and family life; rights to 
information and education; right to reproductive health and health care; 
right to the benefits of scientific progress; and right to sexual non- 
discrimination may all have relevance to the field of new reproductive 
technologies. For instance, the right to liberty and security of the 
person, if interpreted as a positive right, could give individuals legal 
claims that government-funded health services must take due account 
of the incidence of infertility and of individuals’ dependence on 
government action to realize their liberty interests in having children. 


This paper was completed for the Royal Commission on New Reproductive Technologies in 
October 1991 and released in December 1991. 
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Similarly, the right to have a family could be interpreted as a positive 
right that would require governments to provide services for infertile 
persons. The right to information, and specifically information about 
family planning, may include a positive component of planning a family 
with the assistance of a new reproductive technology. 

The definition of discrimination against women, contained in the 
Convention on the Elimination of All Forms of Discrimination Against 
Women, transcends other human rights, including, for instance, the 
right to found a family. While this is most often phrased in the context 
of birth control, it may apply no less to birth facilitation. The Royal 
Commission may undertake research to review in a comprehensive way 
what forms of distinctions may constitute unlawful discrimination on 
grounds of sex. Alternatively, research could be postponed until the 
Commission formulates tentative recommendations, which could then 
be reviewed to determine whether any appear to offend international 
human rights provisions on sexual non-discrimination. 

While there are few legally enforceable means of seeking inter- 
national remedies should these principles be contravened, there is con- 
siderable political weight attached to decisions of international tribunals 
and the obligation to report to international committees on compliance 
with the principles contained in international agreements to which 
Canada is a party. 


introduction 


The modern era of international human rights law can be said to have 
begun in 1945 with the adoption of the Charter of the United Nations. The 
Charter established the role of the United Nations in furthering inter- 
national human rights and opened the door for the United Nations General 
Assembly to adopt the Universal Declaration of Human Rights in 1948. 
This Declaration was given legal force through two general international 
covenants and an increasing number of specialized international conven- 
tions. The two general covenants are the International Covenant on Civil 
and Political Rights (Political Covenant) and the International Covenant on 
Economic, Social and Cultural Rights (Economic Covenant). Prominent 
among the specialized conventions is the Convention on the Elimination of 
All Forms of Discrimination Against Women (Women’s Convention). 

Canada was a founding member of the United Nations and an early 
and enthusiastic full participant in the leading international human rights 
covenants founded on the Universal Declaration of Human Rights. 
Language from these international instruments shaped the Canadian 
Charter of Rights and Freedoms.’ In a significant sense, the legal effect of 
the Charter is to meet Canada’s international obligations to give effect in its 
domestic law to its international undertakings. It has been observed that 
“the Charter then becomes a bridge between municipal and international 
law to a degree, and with an intensity, not heretofore known in any of the 
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multitude of links between the Canadian and international legal orders.” 
Accordingly, the application of the Charter by Canadian courts, and in 
particular by the Supreme Court of Canada, can be expected to give force 
to the human rights and government obligations and restraints embodied 
in the international human rights conventions that Canada has ratified. 
This is an area where Canadian Charter interpretation will extend beyond 
the influence of the constitutional practice of the United States, since the 
United States has not ratified the leading international human rights 
conventions. 

The terms of reference of the Royal Commission on New Reproductive 
Technologies touch on key principles of international human rights law at 
many points. Any recommendations that the Commissioners make as a 
result of their studies and deliberations should be informed by their 
location within the network of individual rights and governmental obliga- 
tions contained in the leading international human rights conventions. 
This paper identifies such rights and indicates where research is required 
to explicate the details of these rights and their implications for what 
legislatures may do within the terms and the spirit of the conventions by 
which Canada is bound. Further, research should address how Canadian 
courts have responded and, under the regime of the Charter, are likely to 
respond to the application in domestic law of legal obligations Canada has 
assumed under international law. 

The authority that binds Canada internationally is that of the federal 
government. Under the Constitution Act, 1867, many of the legislative 
powers affecting new reproductive technologies are in the hands of the 
provincial and territorial governments, which are not legally obliged to give 
effect to commitments assumed internationally by the federal government. 
To reduce the potential for conflict, machinery has evolved by which the 
federal government seeks approval from provincial and territorial govern- 
ments before ratifying new international human rights conventions. Legal 
conflict in interpreting provincial and territorial legislation is further 
reduced because such legislation is subject to the Charter, which is likely 
to be interpreted compatibly with the international human rights obli- 
gations Canada has assumed. The area of federal-provincial-territorial 
response to such conventions in domestic law warrants some attention by 
the Royal Commission in fashioning its recommendations. 

This paper is directed to the dominant international human rights 
conventions relevant to new reproductive technologies, namely the Political 
and Economic Covenants and the Women’s Convention.* Research to 
which this paper may give rise will identify several related conventions 
including, for instance, the recently adopted Convention on the Rights of 
the Child. 
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Substantive Rights 
Right to Life 


In international terms, maternal mortality rates in Canada are 
relatively low, although no effort should be spared to reduce them further. 
Among disadvantaged populations, however, rates remain unacceptably 
high. Maternal mortality and pregnancy-related morbidity that threatens 
life are associated with pregnancies that come too early, too late, too 
frequently, or too closely spaced in women’s reproductive lives. Control of 
unwanted pregnancy and effective birth spacing depend on effective contra- 
ception. Research to facilitate more effective promotion of reproductive 
health, including safer and more effective contraception, is underfunded 
and obstructed in many ways. Contraceptive research is associated with 
research on fertilization and implantation of pre-embryos in utero. 

The Royal Commission’s consideration of research on gametes, pre- 
embryos, and embryos should be sensitive to the potential impact of its 
recommendations on women’s contraceptive choices, because these relate 
to women’s right to life under international human rights conventions. 

Article 6.1 of the Political Covenant provides that “[e]}very human being 
has the inherent right to life. This right shall be protected by law.” 
Decisions to date by international human rights tribunals have been based 
on a narrow interpretation of Article 6.1. Nevertheless, the Human Rights 
Committee established under the Political Covenant has observed that “the 
right to life has been too often narrowly interpreted. The expression 
‘inherent right to life’ cannot be properly understood in a restrictive 
manner, and the protection of this right requires that States adopt positive 
measures.”* We can therefore speculate that the right to life will come to 
be seen and applied to broader effect. How far such a tendency may go 
warrants attention in the context of recent Canadian law developed by the 
Supreme Court of Canada. 

In international human rights jurisprudence, the right to life has never 
been applied before live birth. Indeed, a number of leading international 
human rights tribunals have expressly held that the unborn have no right 
to life in cases in which national legislation permitting abortion has been 
challenged.° Separate from the right to life before birth, however, is the 
right of the state to protect its own interest in unborn human life. In the 
Morgentaler case, all judges recognized that the state may lawfully exercise 
an influence in favour of continuation of pregnancy at some point toward 
the latter part of gestation. Accordingly, the Royal Commission should take 
account of the potential in Canadian law to restrict abortion compatibly 
with the evolving rights of women and of fetuses under principles of 
international human rights law. 
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Right to Liberty and Security of the Person 
Article 9.1 of the Political Covenant provides that 
[e]veryone has the right to liberty and security of person ... No one shall 


be deprived of his liberty except on such grounds and in accordance with 
such procedure as are established by law. 


Jointly with the right to life, this provision is expressed directly in the 
Canadian Charter of Rights and Freedoms. In the Morgentaler case, a 
majority of the Supreme Court struck down restrictive abortion legislation 
because it violated the right to liberty and, particularly, the right to security 
of the person. 

In international human rights jurisprudence, the right to liberty and 
security tends to be seen as a negative right. That is, it is a right to non- 
interference by government in the exercise of personal choice. The right is 
relevant to individuals’ resort to new reproductive technologies and to 
legislative restrictions on access. The right may evolve, however, to become 
a positive right, affording individuals a right to government assistance in 
pursuit not only of security but also of liberty. Currently, individual 
recourse to a new reproductive technology would appear to be a liberty 
interest rather than a security interest, because personal security is not 
endangered by a natural inability to conceive. It may be otherwise, 
however, where women in infertile relationships are vulnerable to divorce, 
abandonment, or comparable disadvantage endangering their health or 
other security. If the right to liberty and security develops into a positive 
right, individuals may acquire legal claims that government-funded health 
services must take due account of the incidence of infertility and of 
individuals’ dependence on government action to realize their liberty 
interest in having children. Such a claim would have special force in 
Canada, where the Canada Health Act requires provincial health insurance 
programs to provide comprehensive health services. 

Research should identify the imminence of a legal transition of the 
right to liberty and security from a negative to a positive right, and the 
willingness of Canadian courts to apply Charter or other provisions of law 
to require governments to service positively individuals’ legal rights to 
pursue reproductive choices. Further, the extent to which Canadian 
legislation can limit individuals’ access to private infertility clinics warrants 
study, as does potential regulation of direct involvement in surrogate 
motherhood and its mediation. 


Right to Marry and Found a Family 


Article 23.2 of the Political Covenant states that “[t]he right of men and 
women of marriageable age to marry and to found a family shall be recog- 
nized.” This provision reflects Article 16.1 of the Universal Declaration, 
which originated in a reaction to the Nazi racial and reproductive policies 
that culminated in genocide.° A matter of legal concern is whether 
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marriage is a legal precondition to the right to found a family. The human 
rights codes of some Canadian provinces prohibit discrimination on 
grounds of marital status, and such discrimination may be found unlawful 
as one of the unenumerated grounds of discrimination under section 15.1 
of the Charter. Further, the reference to marriageable age raises questions 
of discrimination on grounds of age. These matters warrant research in 
Charter jurisprudence. 

There is international human rights jurisprudence on the rights of 
single parents to enjoy family life, raising questions about legally 
permissible criteria for admission to assisted reproduction programs in 
Canada. The right to found a family is a negative right in that governments 
are precluded from intervening in the plans and behaviour of those who are 
able to found families without assistance, subject to permissible limits on 
grounds of young age, incest, and, for instance, mental capacity. The right 
may also have positive aspects, however, that would require governments 
to provide services for infertile persons, on the basis of either the right itself 
or the prohibition on denying health services to people with disabilities, 
including those with reproductive impairments. Where provincial health 
plans cover, for instance, microsurgical reconstruction of damaged or 
diseased fallopian tubes or tubal transplantation, the refusal to cover in 
vitro fertilization may be challenged as discrimination on grounds of 
medical disability or on grounds of marital status where such microsurgery 
is available without regard to marriage status. 

Founding a family may clearly implicate reproductive technologies, but 
it also includes reproduction not dependent on medical technology, such 
as surrogate motherhood arrangements that may be initiated by simple 
means, including condoned adultery. Does a couple have a legally 
protected human right to resort to third-party collaboration in this way? 
Does a third party have a reciprocal right to collaborate in founding the 
family of a couple of which she is not a partner? These questions are 
greater variants of more minor but considerably more common questions 
concerning the rights of infertile people to found their families through 
donated gametes or pre-embryos, and the rights of individuals to donate 
gametes and pre-embryos to assist the foundation of families by others. 
Accordingly, research should be undertaken on the international human 
rights powers and limitations relevant to gaining access to assisted 
reproduction and to giving assistance on both an unpaid and a commercial 
basis. 


Right to Private and Family Life 


Canadian courts have deliberately held open the question of whether 
there exists in Canadian law a right to privacy comparable to that 
recognized in the United States, where restrictive legislation on abortion 
and contraception has been held unconstitutional for violating the right to 
privacy.’ The Political Covenant provides in Article 17 that “[n]o one shall 
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be subjected to arbitrary or unlawful interference with his privacy, family, 
home or correspondence ...” and that everyone enjoys “the right to the 
protection of the law against such interference.” 

Research should be undertaken to distinguish lawful from unlawful 
state interference with reproductive privacy. Research should also 
determine to what extent provincial legislation regulating reproductive 
technologies would be lawful or is a denial of the protection of the law 
guaranteed under international human rights conventions. 

The right to private and family life is distinguishable from the right to 
found a family, although for some purposes the latter right may be 
considered to be part of the former. The right to private life may include 
the right to avoid pregnancy and, within the limits indicated in the 
Morgentaler decision, to terminate pregnancy, but from its origins in the 
Universal Declaration of Human Rights and the Political Covenant, the right 
to private life has been hedged by words of limitation that accommodate 
compromises of the right in favour of state interests. Nevertheless, the 
human rights guarantee that privacy enjoys the protection of law against 
interference puts signatory states on notice that they must be able to 
present compelling reasons for asserting their interests over individuals’ 
claims to privacy in their personal and family lives, and states must offer 
more than ideological grounds for restraining individuals’ exercise of private 
and family integrity. 

Research into international human rights jurisprudence and its 
reflection in Canadian law should be undertaken to establish what 
constitutes a denial of such integrity protected by section 7 of the Charter, 
and what may be a limitation of integrity permissible by virtue of section 1 
of the Charter. 


Rights to Information and Education 


The evolution of Canadian criminal law shows us to be little more than 
two decades beyond characterizing the delivery of information about 
contraception as a Crime Against Morality. More recent experience in the 
United States shows how widely ideologically driven administrations can 
compromise health professionals’ freedom to speak to patients about 
abortion options. The field of reproductive choice demonstrates the 
- importance of patients being informed through counselling that offers them 
education in choices, not simply counselling that conditions them to accept 
a counsellor’s or government’s ideological preference. 

Article 19.2 of the Political Covenant provides that 

[elveryone shall have the right to freedom of expression; this right shall 

include freedom to seek, receive and impart information and ideas of all 

kinds, regardless of frontiers, either orally, in writing or in print ... 
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Article 19.3 observes the special duties and responsibilities that attend 
this right and provides that it may be subject to certain restrictions, but 
these 

shall only be such as are provided by law and are necessary: 


(a) For respect of the rights or reputations of others; 


(b) For the protection of national security or of public order (ordre 
public), or of public health or morals. 


Accordingly, any policy of not informing infertile patients about 
opportunities for recourse to new reproductive technologies must be 
“provided by law” (that is, enacted in legislation or specified in subordinate 
regulations). Further, such policies must be established for the protection 
of public health or morals. For instance, any decision to prevent or 
discourage surrogate motherhood, whether practised on an altruistic or 
commercial basis, would have to be enacted and justifiable on such 
grounds. Similarly, although access to in vitro fertilization may be limited 
through decisions to withhold provincial funding, any decision to restrict 
means of private resort, for instance to private in vitro fertilization clinics, 
must be legislated and justified. 

The right to information is developed in a more explicit form in the 
Women’s Convention. Article 10 (h) provides that women shall enjoy 
equally with men 

[a]ccess to specific educational information to help to ensure the health 

and well-being of families, including information and advice on family 

planning. 


Several other provisions of the Women’s Convention reinforce women’s 
rights to information about family planning. The expression “family 
planning” is commonly understood to be a euphemism for planning to avoid 
pregnancy, although increasingly it is being applied in the context of birth 
spacing to maximize the health of women and their existing and prospective 
children. The expression is evolving, however, to include the prevention of 
avoidable infertility and the protection or restoration of reproductive health. 
It therefore includes appropriate sex and reproductive health education to 
prevent the spread of disease and to promote the preservation of 
reproductive capacity. Research can address whether “family planning” 
may include a positive component of planning a family with the assistance 
of a new reproductive technology. 


Right to Reproductive Health and Health Care 


By its adherence to Article 12.1 of the Economic Covenant, Canada 
. recognizes “[t]he right of everyone to the enjoyment of the highest attainable 
standard of physical and mental health.” Canada also subscribes to the 
Constitution of the World Health Organization, which defines health as “a 
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state of complete physical, mental and social well-being and not merely the 
absence of disease or infirmity.” 

The inability to restrict fertility, as well as the fear of initiating or 
having to continue an unintended pregnancy, clearly endanger health. The 
World Health Organization is concerned with the development of reproduc- 
tive health programs in member states to prevent unintended pregnancy, 
abortion, and infertility and, where possible, to develop effective treatment 
programs. Infertility is not in itself threatening to life or physical health, 
but it is evident that the inability to have wanted children may threaten 
mental health and denies the well-being mentioned in the World Health 
Organization definition of health. 

Research may establish the breadth of Canadian courts’ under- 
standing of health; provincial health plans do not include dental care 
and commonly exclude support of assisted reproduction. The Royal 
Commission may want to address whether reproductive health dependent 
on assistance by artificial means should be included in provincial health 
plans, or whether the matter should be left to provincial judgment. Legal 
research on international human rights may establish the forms of repro- 
ductive health care that Canada has committed itself to recognize as a right 
of its citizens. 

International agencies are increasingly placing the treatment, relief, 
and bypassing of infertility, including by reproductive technologies, in the 
wider context of reproductive health that is promoted and reinforced 
through such international human rights instruments as the Political and 
Economic Covenants and the Women’s Convention. The World Health 
Organization Special Program of Research, Development and Research 
Training in Human Reproduction considers that reproductive health implies 
that people have the ability to reproduce, to regulate their fertility, and to 
practise and enjoy sexual relationships. It further implies that reproduc- 
tion is carried to a successful outcome through infant and child survival, 
growth, and healthy development. It finally implies that women can go 
safely through pregnancy and childbirth, that fertility regulation can be 
achieved without health hazards, and that people are safe in having sex.® 

This vision places the task of the Royal Commission in a somewhat 
broader context than that in which Commissioners may want to interpret 
their terms of reference. The underlying concept, however, has both broad 
and narrow aspects. One narrower aspect, for instance, concerns alter- 
native gestation (that is, a surrogate mother) for a child whose own mother 
would present it with seriously impaired prospects for survival or healthy 
birth, for example because of chronic spontaneous abortion or phenyl- 
ketonuria (PKU). 

Research may establish what degree of detail will be legally implied in 
the right to reproductive health care and children’s rights to health 
inheritance. 

A broader aspect under Canadian law, governed by the Charter’s 
importation of international human rights principles, is whether Canadians 
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enjoy only equal rights to health services that provinces fund, or whether 
provinces are legally obliged to fund services to a level that the courts 
determine is required to achieve reproductive health. 


Right to the Benefits of Scientific Progress 


The new reproductive technologies are clearly the product of scientific 
progress, but whether they represent benefits is a matter more open to 
interpretation. Like other scientific developments, the uses to which they 
may be put will govern whether they are beneficial or detrimental. 
Individual agendas will reflect differently on applications of reproductive 
technologies, some considering them beneficial, others considering them 
detrimental, and most making an assessment on the continuum linking 
benefit and detriment. The assessment of whether this area of scientific 
progress is beneficial cannot be made by reference to any legal criterion. 
It is for advocates of different causes to show that they are beneficial, or 
that they are not. 

Article 15.1.b of the Economic Covenant recognizes the right of 
everyone “[t]o enjoy the benefits of scientific progress and its applications.” 
Significantly, by the closely related Article 15.3, signatory states “undertake 
to respect the freedom indispensable for scientific research.” This makes 
clear that the individual human right to the benefits of scientific progress 
includes freedom for scientific research. Research is regarded as the 
precondition to scientific progress, and the legal entitlement to the fruits of 
research includes a legal right to research itself. It does not follow that 
states have a duty to fund research, but they do have a duty to respect the 
freedom of those independently able to undertake research to do so. The 
Economic Covenant does not establish a state duty to support research, 
but a state duty to permit research and to respect the private freedom to 
pursue research. Accordingly, any legislation resulting from a recommen- 
dation to control scientific research will be subject to rigorous scrutiny 
under the Charter if it contains provisions that appear to restrict, for 
instance, the liberty of researchers or the liberty and security of others to 
enjoy the benefits of research achievements. 

The reproductive technologies illustrate how research directed to one 
purpose can contribute to developments in another area. Studies to 
understand and overcome infertility have resulted in better understanding 
of planned prevention of fertility and of medical methods of abortion that 
are now called contragestion, which is a contraction of the term contra- 
gestation.” Moreover, related research to inhibit conception furnishes 
knowledge through which infertility can be prevented or overcome and 
conception can be facilitated. Both pure and applied research may 
therefore contribute, sometimes in unexpected ways, to scientific progress, 
and human rights law protects the exercise of human imagination and 
understanding that can turn the potential of research to human benefit. 
The Economic Covenant is one of several international agreements on 
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scientific and technological exchanges that should be researched to 
determine their effect on reproductive technologies. 


Right to Sexual Non-Discrimination 


Permeating international instruments, including the United Nations 
Charter, the Universal Declaration, and its implementing general and 
special conventions, is the principle of non-discrimination on grounds of 
sex, which is translated into domestic law through the Canadian Charter 
and the provincial human rights codes. Canadian jurisprudence confirms 
that pregnancy-based discrimination is sex discrimination because “[w]hile 
pregnancy-based discrimination only affects part of an identifiable group, 
it does not affect anyone who is not a member of the group.”’° The 
Women’s Convention is the predominant international instrument for the 
achievement of sexual equality. Its Article 1 defines “discrimination against 
women” as 

any distinction, exclusion or restriction made on the basis of sex which 

has the effect or purpose of impairing or nullifying the recognition, 

enjoyment or exercise by women, irrespective of their marital status, on 

a basis of equality of men and women, of human rights and fundamental 

freedoms in the political, economic, social, cultural, civil or any other 

field. 


Accordingly, discrimination consists in limitations, produced either on 
purpose or in effect, on women’s exercise of rights, and women enjoy rights 
irrespective of their marital status. 

The definition and the Convention supporting it transcend all other 
human rights including, for instance, the right to found a family. United 
Nations documentation has drawn on extensive worldwide evidence to 
reach the conclusion that “the ability to regulate the timing and number of 
births is one central means of freeing women to exercise the full range of 
human rights to which they are entitled.”’’ This observation was made in 
the context of birth control, but may apply no less to birth facilitation. 
Accordingly, the Royal Commission must exercise care in proposing distinc- 
tions between the sexes on such matters as procreative opportunities, 
gamete donation, and control of pre-embryos. Similarly, care must be 
exercised not to discriminate on grounds of age, for instance, concerning 
gamete donation or receipt. 

This is not to say, of course, that distinctions on grounds of sex cannot 
be justified and legally sustained. Not every distinction constitutes dis- 
crimination, and discrimination itself may be considered permissible under 
section 1 of the Charter (although section 1 may compromise Canada’s 
adherence to the international covenants and conventions it has ratified). 
The Human Rights Committee established under the Political Covenant 
applies a standard of reasonableness to assess national legislation where 
sex discrimination is concerned; the Committee has observed that a “differ- 
entiation based on reasonable and objective criteria does not amount to 
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prohibited discrimination within the meaning of article 26 [of the Political 
Covenant].”’” 

Research may be undertaken to review in a comprehensive way what 
forms of distinctions in recourse to new reproductive technologies and, for 
instance, in support of reproductive health research may constitute unlaw- 
ful discrimination on grounds of sex. Alternatively, research might be 
postponed until the Royal Commission formulates tentative recommenda- 
tions, which could then be reviewed to determine whether any appear to 
offend international human rights provisions on sexual non-discrimination. 
The latter approach would, of course, be more economical and might be an 
exercise of no less scholarly value. 


Enforceability 


Once domestic remedies have been exhausted, Canadian law at the 
federal, provincial, and territorial levels can be challenged before several 
international tribunals on grounds of violating international human rights 
provisions. The International Court of Justice has jurisdiction under the 
conventions Canada has ratified in contentious cases brought by parties 
from other states and can give Advisory Opinions (which, strictly, are not 
legally enforceable but which carry political weight) on the request of, for 
instance, the United Nations General Assembly. In light of international 
experience, it is improbable that challenges to Canadian legislation would 
be presented at this level. 

On the other hand, however, Canada has direct and embarrassing 
experience of national legislation being scrutinized and condemned as 
contrary to the Political Covenant before the Human Rights Committee.!* 
Because of the evolving interdependence of international covenants and 
conventions, the Human Rights Committee has observed that the anti- 
discrimination provisions of the Political Covenant “would still apply even 
if a particular subject-matter is referred to or covered in other international 
instruments” such as the Women’s Convention.’* 

Further, under the Women’s Convention itself, Canada is obliged to 
submit periodic reports of its activities, including legislation concerning the 
status of women and sex-based discrimination. When the Committee on 
the Elimination of Discrimination Against Women receives and reviews 
country reports, private groups, including activist groups with special 
interests, may make public responses critical of the government’s 
submission; such criticism may be politically influential when the 
Committee discusses the report. Similar reporting obligations arise under 
the Political and Economic Covenants, and the Economic Committee also 
accommodates private reports. 

Since joining the Organization of American States, Canada is 
accountable for conformity of its laws to the American Declaration of the 


NRATs: Intemational Legal Issues and Instruments 671 


Rights and Duties of Man and amenable to the jurisdiction and juris- 
prudence of the Inter-American Commission on Human Rights.’ The Inter- 
American Commission has jurisdiction over cases arising under the 
American Declaration, including cases concerning reproductive rights and 
sexual discrimination, and has entertained challenges against U.S. 
legislation in these areas.'° 

Accordingly, research might be undertaken to establish before which 
general international tribunals and international human rights tribunals 
and committees Canada is answerable for its legislation affecting new 
reproductive technologies. Options would be to undertake a survey in the 
abstract, or to postpone a survey until the Royal Commission has 
considered the direction of its recommendations. 
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9. E.E. Baulieu, “RU 486: An Antiprogestin Steroid with Contragestive Activity in 
Women,” in The Antiprogestin Steroid RU 486 and Human Fertility Control, ed. E.E. 
Baulieu and S.J. Segal (New York: Plenum Press, 1985), 1-25. 

10. The Supreme Court of Canada in Brooks v. Canada Safeway Ltd., [1989] 1 
S.C.R. 1219 at 1221. 

11. United Nations, Status of Women and Family Planning, U.N. Doc. E/CN.6/575/ 
Rev. 1 (1975). 

12. Zwaan-de Vries v. the Netherlands, 42 U.N. GAOR, Supp. (No. 40) 168, at 
para 13; U.N. Doc. A/42/40 (1987). 


672 Overview of Legal Issues in NRTs 


13.. See, for example, Lovelace v. Canada, 36 U.N. GAOR, Supp. (No. 40) 166; U.N. 
Doc. A/36/40 (1981). 


14. Broeks v. the Netherlands, 42 U.N. GAOR, Supp. (No. 40) 149, at para 12.1; 
U.N. Doc A/42/40 (1987). 


15. Case 2141, Inter-Am. C.H.R. 25, OEA/Ser. L/V/11.54, Doc. 9 rev. 125 (1981). 
16. Ibid. 


Bibliography 


Baulieu, E.E. “RU 486: An Antiprogestin Steroid with Contragestive Activity in 
Women.” In The Antiprogestin Steroid RU 486 and Human Fertility Control, ed. 
E.E. Baulieu and S.J. Segal. New York: Plenum Press, 1985. 


Brooks v. Canada Safeway Ltd., [1989] 1 S.C.R. 1219. 


Cohen, M., and A.F. Bayefsky. “The Canadian Charter of Rights and Freedoms and 
Public International Law.” Canadian Bar Review 61 (1983): 265-313. 


Cook, R.J. “U.S. Population Policy, Sex Discrimination, and Principles of Equality 
under International Law.” New York University Journal of International Law 
and Politics 20 (1987): 93-142. 


Fathalla, M.F. “Promotion of Research in Human Reproduction: Global Needs and 
Perspectives.” Human Reproduction 3 (1988): 7-10. 


United Nations. “Communication No. 172/1984, S.W.M. Broeks v. the Netherlands 
(Views adopted on 9 April 1987 at the Twenty-Ninth Session).” In Report of the 
Human Rights Committee, General Assembly Official Records: Forty-Second 
Session. GAOR: Supplement No. 40 A/42/40. New York: United Nations, 
1987. 


—. “Communication No. 182/1984, F.H. Zwaan-de Vries v. the Netherlands (Views 
adopted on 9 April 1987 at the Twenty-Ninth Session).” In Report of the 
Human Rights Committee, General Assembly Offictal Records: Forty-Second 
Session. GAOR: Supplement No. 40 A/42/40. New York: United Nations, 
1987. 


—. Convention on the Elimination of All Forms of Discrimination Against Women 
(General Assembly resolution 34/180, 18 December 1979). 


—. International Covenant on Civil and Political Rights (General Assembly resolution 
2200 A (XXII), 16 December 1966). 


—. International Covenant on Economic, Social and Cultural Rights (General 
Assembly resolution 2200 A (XXI), 16 December 1966). 


—. “Views of the Human Rights Committee under Article 5(4) of the Optional 
Protocol to the International Covenant on Civil and Political Rights Concerning 
Communication No. R.6/24, Sandra Lovelace v. Canada.” In Report of the 
Human Rights Committee, General Assembly Offictal Records: Thirty-Sixth 
Session. GAOR: Supplement No. 40 A/36/40. New York: United Nations, 
1981. 


NRATs: Intemational Legal Issues and Instruments 673 


United Nations. Human Rights Committee. General Comments Adopted by the 
Human Rights Committee under Article 40, Paragraph 4 of the International 


Covenant on Civil and Political Rights up to April 1989. (CCPR/C/21/Rev.1, 19 
May 1989.) 


United Nations. Status of Women and Family Planning. Report of the Special 
Rapporteur Appointed by the Economic and Social Council under Resolution 
1326 (XLIV). U.N. Doc. E/CN.6/575/Rev.1. New York: United Nations, 1975. 


rae ar 
Pad ay, i 


ida qa), ah 
Paneth! wi hai 
‘eighe eee 
1 Oe bt si 
wind ih hb Apetiglics ia" 


“inp ini behnops 
Ce " a ty Fe 


‘wal ge thhli i‘ Biman oh ie de ear 
| eee veri “iy ry ad at ‘Saselae Nee. 


» ‘ui Hi Hoe 
hae 4 mM i 


Contributors 


K.M. Cherniawsky is a graduate of the University of Alberta Law School. 

Rebecca J. Cook, B.A., L.D., LL.M., is Director of the International Human Rights 
Program, Faculty of Law, and Associate Professor (Research), Faculty of 
Law and Faculty of Medicine, University of Toronto. 


J. Goulet is a Professor at Laval University. 


Martha Jackman, B.A., LL.B., LL.M., is an Associate Professor, Faculty of Law, 
University of Ottawa. 


Anne Lawson is a graduate of the University of Toronto Law School. 
Penney Lewis is a graduate of the University of Toronto Law School. 
Moe Litman is a Professor of Law at the University of Alberta. 


Peter J.M. Lown, Q.C., is Director of the Alberta Law Reform Institute and 
Professor of Law at the University of Alberta. 


Melody Martin is a graduate of the University of Toronto Law School. 


Sheilah L. Martin, B.C.L., LL.B., LL.M., S.J.D., is with the Faculty of Law, 
University of Calgary. 


Eugene Leon Oscapella, B.A., LL.B., LL.M., Barrister and Solicitor, Ottawa. 
Monique Ouellette, is a professor at the Faculty of Law, University of Montreal. 
Gerald Robertson is a Professor of Law at the University of Alberta. 


M. Trebilcock is a Professor of Law and Economics at the University of Toronto 
Law School. 


Mandate 


(approved by Her Excellency the Governor General 
on the 25th day of October, 1989) 


The Committee of the Privy Council, on the recommendation of the Prime 
Minister, advise that a Commission do issue under Part | of the Inquiries Act 
and under the Great Seal of Canada appointing The Royal Commission on 
New Reproductive Technologies to inquire into and report on current and 
potential medical and scientific developments related to new reproductive 
technologies, considering in particular their social, ethical, health, research, 
legal and economic implications and the public interest, recommending what 
policies and safeguards should be applied, and examining in particular, 


(a) implications of new reproductive technologies for women’s 
reproductive health and well-being; 


(b) the causes, treatment and prevention of male and female 
infertility; 


reversals of sterilization procedures, artificial insemination, in vitro 
fertilization, embryo transfers, prenatal screening and diagnostic 
techniques, genetic manipulation and therapeutic interventions to 
correct genetic anomalies, sex selection techniques, embryo 
experimentation and fetal tissue transplants; 


social and legal arrangements, such as surrogate childbearing, 
judicial interventions during gestation and birth, and “ownership” 
of ova, sperm, embryos and fetal tissue; 


the status and rights of people using or contributing to 
reproductive services, such as access to procedures, “rights” to 
parenthood, informed consent, status of gamete donors and 
confidentiality, and the impact of these services on all concerned 
parties, particularly the children; and 


the economic ramifications of these technologies, such as the 
commercial marketing of ova, sperm and embryos, the application 
of patent law, and the funding of research and procedures 
including infertility treatment. 
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